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BEFORE THE RECEIVED
PENNSYLVANIA PUBLIC UTILITY COMMISSION IRRC
Proposed Rulemaking Amending : 01 NOV28 P 25 |
52 Pa. Code Chapter 33 . Docket No. L-2011-2233841
' Filed Electronically

JOINT COMMENTS OF CONSOLIDATED RAIL
CORPORATION, CSX TRANSPORTATION, INC.
AND NORFOLK SOUTHERN RAILWAY COMPANY
TO PROPOSED RULEMAKING ORDER

L INTRODUCTION

The Pennsylvania Public Utility Commission (“PUC” or “Commission”)
published a Proposed Rulemaking Order in the Pennsylvania Bulletin on October 22,
2011 [41 Pa.B. 5634], at the above-referenced docket number. Pursuant to its statutory
charge, the Commission is proposing modiﬁcations' to its current regulations governing
railroad common carriers at 52 Pa. Code Chapter 33. The stated purpose of these
amendments, as noted in the introduction to the Proposed Rulemaking Order, is to
“reflect the technological and operational changes of the railroad industry that have
occurred over the last 30 years [since the regulations were last significantly amended]
and reflect current Federal standards.” The introduction further stated the basis as to
provide a “more efficient and effective means to regulate the rail industry.”

The published notice of the Proposed Rulemaking Order provided for comments
to be submitted to the Office of the Secretary of the Commission within thirty (30) days
of the Order’s publication in the Pennsylvania Bulletin. Consolidated Rail Corporation
(“Conrail”), CSX Transportation, Inc. (“CSXT”) and Norfolk Southern Railway

Company (“Norfolk Southern”) collectively submit these Joint Comments in response to



the Proposed Rulemaking Order. Conrail, CSXT and Norfolk Southern hereinafter will
be jointly referred to as the “Railroads.”

The Railroads support this much needed effort to modernize the Commission’s
railroad regulations. The Railroads filed Comments and Reply Comments in response to
the Commission’s Notice inviting interested parties to file comments regarding any
proposed revisions to those regulations within 30 days of publication of the Notice of
Review of Existing Railroad Transportation Regulations in the Pennsylvania Bulletin on
November 28, 2009, at Docket No. M-2009-2140262 (“2009 Review Notice”).

The Railroads take no substantive issue with those regulations chosen for revision
in the Commission’s Proposed Rulemaking Order. The Railroads think, however, that
the Commission did not go far enough in amending other regulations that are outdated
due to technological changes or federal preemption, as noted in its original Joint
Comments filed on December 28, 2009, at Docket No. M-2009-2140262 (“Railroads’
2009 Comments™).

The Railroads request that the Commission reconsider its decision to not include
certain other regulations for amendment in its Proposed Ru]emaking Order. The basis for
the Railroads’ request for reconsideration of these other regulations, which in one case
includes the recent adoption of a final rule by the Federal Railroad Administration
(“FRA™) in régard to camp cars, thereby preempting § 33.65, are addressed in Section III
of these Joint Comments.

The Commission is empowered to revise its proposed regulations to address the
additional amendments requested by the Railroads, so long as such revisions come within

the original purpose of the amendments as stated in the Proposed Rulemaking Order. 45



P.S. § 1202 (“The agency text of any administrative regulation or change therein as
finally adopted may contain such modifications to the proposed text as published
pursuant to section 201 [45 P.S. § 1201] as do not enlarge its original purpose . . . ).
Courts have sustained agency revisions from the published text which come within these
parameters. Brocal Corp. v. Cmwith. Dept. of Transportation, 515 Pa. 224, 528 A.2d 114
(1987) (change in method for calculating program reimbursement levels in revised
regulations from that in proposed rulemaking order upheld, as the method for calculating
those levels was changed, not the reason for creating such levels); Community Services
Management Corp. v. Cmwlth. Dept. of Public Welfare, 85 Pa. Cmwlth. 512, 482 A.2d
1192 (1 984) (additional accreditation criteria in revised regulation from that in proposed
rulemaking order upheld, as such criteria came within the original purpose of establishing
standards for the regulated facilities).

The Pennsylvania Supreme Court stated in Brocal tha§ the word “purpose,” as
used in Section 202 of the Commonwealth Documents Law, 45 P.S. § 1202, refers to the
reason for enacting the regulations, not the particular course or scheme chosen to achieve
that end. Brocal, 515 Pa. at 233, 528 A.2d at 118. All of the additional amendments
requested by the Railroads come within the purpose of the Proposed Rulemaking Order,
i.e., to update the PUC’s regulations due to operational and technological changes in the
industry and federal preemption and standards. This is in contrast to the amendments
proposed by the various unions filed in response to the 2009 Review Notice, most of

which addressed new regulatory provisions to meet ends that do not come within these

purposes.'

! To the extent that these new proposed regulations are again raised as comments to the Proposed
Rulemaking Order, the Railroads object to any adoption of those proposals as violative of 45 P.S. § 1202 in
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The scope of the Commission’s review of its regulations was “to ensure that the
regulations address a compelling public interest; ensure that the costs of regulation do not
outweigh the benefits; are written in a clear and concise manner; and, where federal
regulations exist, the Commission’s regulations should not exceed federal standards
unless justified by a compelling Commonwealth interest or required by State law,”
according to the introduction to the Proposed Rulemaking Order. Those standards and
the aforementioned purposes of the review were kept foremost in drafting the Railroads’
current Comments to the Proposed Rulemaking Order as well as in the Railroads’ 2009
Comments.

The Railroads understand that the Commission does not view its proposal as “an
exhaustive compilation of our regulations that may be in need of revision,” according to
the introduction to the Proposed Rulemaking Order, but instead just those “which clearly
require revision.” The Railroads respectfully submit that the additional regulations they
cite below also “clearly require revision.” As history shows that these regulatory updates
are not often undertaken, the current effort should comprehensively address all those

regulations that have become obsolete through technological advances or federal

preemption.

II. LEGAL BASIS OF COMMENTS
State regulation of railroad activities is limited by the Federal Railroad Safety Act

of 1970, as amended, 49 U.S.C. §§ 20101 er seq. (2008) (“FRSA”). State regulation is

addition to the substantive reasons provided in the Railroads’ Joint Reply Comments filed on January 10,
2010, and their Joint Answer with New Matter to Unions’ Motion to Extend Time Within Which to Reply
to Comments (with proposed responses) and the Joint Answer with New Matter of Railroads to PA AFL-
CIO Motion to Extend Time Within Which to Reply to Comments (with proposed responses) filed on
February 11, 2010, all in the proceeding docketed to M-2009-2140262.
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also limited by the Interstate Commerce Commission Termination Act of 1995, 49
U.S.C.S. §§ 10101 et seq. (2008) (“ICCTA”). The FRSA provides that after the FRA has
issued a regulation covering the same subject matter, “[a] state may adopt or continue in
force a law, regulation, or order related to railroad safety or security” only when such an
order “(A) is necessary to eliminate or reduce an essentially local safety or security
hazard; (B) is not incompatible with a law, regulation, or order of the United States
Government; and (C) does not unreasonably burden interstate commerce.” 49 U.S.C. §
20106(a)(1)(A-C) (emphasis added).

Since the passage of the FRSA, the FRA has set about promulgating a rather
extensive set of regulations governing most areas of rail safety. All citations from the
Code of Federal Regulations herein derive their organic authority from the FRSA as
| amended, unless otherwise noted. The direct effect of this federal regulation has been the
preemption of numerous common law, statutory and regulatory pronouncements of the
states.

The federal courts have continued to embrace the concept of preemption of
contrary or contradictory state law and regulation. The most often cited example of this
is the decision of the United States Supreme Court in CSX Transportation, Inc. v.
Easterwood, 507 U.S. 658, 113 S.Ct. 1732 (1993), and its sister decision of Norfolk
Southern Railway Company v. Shanklin, 529 U.S. 344, 120 S.Ct. 1467 (2000). In
Easterwood, the Supreme Court found that state common law claims of excessive
speeding of trains were expressly preempted by the FRSA as the FRA had promulgated
specific regulations regarding track speed based upon the classification of track upon

which the train was traveling. As the Court in Easterwood noted, “Applicable federal



regulatiqns may preempt any state law, rule, regulation, order, or standard relating to
railroad;:safety.” Id., 507 U.S. at 664, 113 S.Ct. at 1737. Seven years later in Shanklin,
the Supﬁeme Court, relying upon Easterwood, held that state claims of inadequate
warning:j devices at railroad crossings were also preempted where federal funding was
involved due to the regulations promulgated by the FRA regarding the expenditure of
fedgral funds for particular types of warning devices at railroad crossings.

When determining preemption, “[t]he focus of preemption analysis is not upon a
state law’s intent or purpose but, rather, upon the state law’s operation . . . . Otherwise,
state law could frustrate the operation of federal law simply by stating that its purpose is
some&ﬁfxg other than the federal objective.” Mastrocola v. Southeastern Pennsylvania
Transpo;'tation Authority, 941 A.2d 81, 90-91 (Pa. Cmwlth. 2008); see also Krentz v.
Consolidated Rail Corporation, 589 Pa. 576, 910 A.2d 20 (2006) (blocked crossing
statute preempted as incompatible with brake testing reg;ﬂations promulgated under
FRSA). The state law or regulation sought to> be preempted does not need to be identical
to the federal regulation reviewed but the federal regulation must substantially subsume
the area considered. See Burlington Northern and Santa Fe Railway v. Doyle, 186 F.3d
790, 796 (7™ Cir. 1999).

The express preemption clause contained within Section 20106 permits a state
rule addressing subjects covered by federal regulation in only narrow circumstances. As
noted above, the “savings clause” permits a state rule addressing subjects covered by
federal regulation only when (a) it is necessary to eliminate or reduce an essentially local
safety hazard, (b) it is not incompatible with any federal law, and (c) does not

unreasonably burden interstate commerce. 49 U.S.C. §20106(a)(2). It must be notid,



however, that the courts have been very restrictive in what constitutes a “local safety
hazard” and have repeatedly held that the situation sought to be addressed must truly be
“local” and cannot be statewide in character or capable of being encompassed within
national uniform standards. CSX Transportation, Inc. v. Williams, 406 F.3d 667 (D.C.
Cir. 2005). This is an extension of the concept that the standards governing rail safety
must be nationally uniform to the fullest extent possible and must not subject the
railroads to numerous, inconsistent standards among the states.

In 2007, as part of the 9/11 Commission Act of 2007, Congress amended Section
20106. The express preemption provision of the original FRSA was preserved,
renumbering it as subsection 20106(a). Two additional subsections were added,
however, it was expressly noted that the restructuring of the preemption provision was
“not intended to indicate any substantive change in the meaning of the provision.” H.R.
Conf. Rep. No. 110-259 at 351 (2007, as reprinted in 2007 U.S.C.C.A.N. 119, 183). The
new subsections were added to address federal court decisions related to a rail accident
occurring in Minot, North Dakota. Courts which have addressed the 2007 amendment
have repeatedly rejected arguments that this amendment legislatively overruled the
preemption analysis as announced in Shanklin and Easterwood. The courts have
explained that the 2007 amendment is merely a clarification and did not change the
substance of preemption analysis under prior decisions. See, e.g., Nickels v. Grand Trunk
‘Western Railroad, Inc., 560 F.3d 426, 432 (6™ Cir. 2009), Henning v. Union Pacific
Railroad, 530 F.3d 1206, 1214-16 (10™ Cir. 2008), Mastracola v. SEPTA, supra.

In a similar fashion to the FRSA, the ICCTA notes that the jurisdiction of the

Surface Transportation Board (“STB”) over



transportation by rail carriers...with respect to rates, classifications,
rules (including car service, interchange, and other operating rules),
practices, routes, services, and facilities of such carriers; and . . .
operation . . . of spur, industrial, team, switching, or side tracks,
or facilities . . . is exclusive. ... [T]he remedies provided under this part
with respect to regulation of rail transportation are exclusive and
preempt the remedies provided under [other] Federal or state law.”

49 U.S.C. § 10501(b)(1-2) (emphasis added).

The ICCTA is a companion statute governing railroads which also has preemptive
effect on certain rail safety issues. ICCTA created the STB and vested it with egclusive
jurisdiction with respect to the regulation of rail transportation and, in particular, the
construction or operation of rail facilities. Federal courts have held that the ICCTA and
the FRSA must be construed in pari materia. See, e.g., Island Park, LLC v. CSX
Transportation, Inc., 559 F.3d 96, 107-108 (2™ Cir. 2009). ICCTA has been found to
preempt state anti-crossing blocking statutes, Elam v. Kansas City Southern Railway Co.,
635 F.3d 796 (5™ Cir. 2011), Friberg v. Kansas City Southern Railway Company, 267
F.3d 439 (5™ Cir. 2001) and environmental regulation, City of Auborn v. U.S.
Government, 154 F.3d 1025 (9% Cir. 1998).

As the above statutes and the case law cited demonstrate, the preemptive effect of
federal regulation in the area of rail safety is pervasive and complete once the FRA or the
STB has acted to cover or subsume an area of rail safety. State law and regulation which

attempts to regulate the same areas is expressly preempted except in the most narrow of .

circumstances.



III. ADDITIONAL REGULATORY PROVISIONS PROPOSED FOR
AMENDMENT

Section 33.1 — Definitions
e “Camp car or trailer.”

The FRA issued a final rule amending 49 CFR Part 228 on October 31, 2011,
which was published in the Federal Register at 76 FR 67073-01. The final rule creates
regulations prescribing minimum safety and health requirements for camp cars that a
railroad provides as sleeping quarters to any of its train employees, signal employees and
dispatching service employees (covered-service employees) and individuals employed to
maintain its right-of-way. The comprehensive regulations were enacted to carry out the
Congréssional rulemaking mandate in the Rail Safety Improvement Act of 2008, P.L.
110-43, § 420 (enacted October 16, 2008) (“RSIA08”), in which Congress mandated that
the FRA “shall prescribe regulations {with respect to camp cars] to protect the safety and
health of any employees and individuals employed to maintain the right-of-way of a
railroad carrier.” As the issuance of these regulations pursuant to § 420 of the RSIA08
completely occupy the field of the regulation of camp cars, state definitions of the same
and regulation of their use as contained in § 33.65 are preempted by those regulations and

should be deleted.

e “Blind Cars.”
As noted in the Railro,ads’ 2009 Comments, there was a similar rulemaking
proceeding in 1992 to revise, update and streamline the PUC’s railroad transportation
regulations at Docket No. L-00920070. In addition to the other specific comments made

in their 2009 Comments, the Railroads urged that the Commission incorporate in its
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amendments all the revisions detailed in Annex A to the Final Rulemaking Order entered
March 31, 1994, in the earlier rulemaking proceeding (1994 Rulemaking Order”). A
copy of the 1994 Rulemaking Order is attached hereto as Exhibit “A”, |

In that 1994 Rulemaking Order at pages 6-7, the PUC had proposed that the
definition of “blind car” at § 33.1 should be deleted, as that definition does not describe
the term as commonly used in the railroad industry today. Blind cars are currently
understood in the industry to be railroad cars placed in front of a locomotive and pushed.
Because the cars block the locomotive engineer’s vision, a trainman must ride on the
front of the cars being pushed.

Section 33.1, however, defines “blind cars™ as a car attached behind a caboose
or rear of a passenger train upon which a trainman cannot ride. The definition is obsolete
since most railroads operating in the state do not currently use cabooses. This
inconsistency between the definition and how the term is used in the industry will only

create confusion and therefore supports that the definition should be deleted.

o “Bureau.”

The technical staff of the Bureau of Transportation and Safety have been moved
into the new the Bureau of Technical Utility Services, effective August 11, 2011, as
noted in the Final Procedural O#der implementing Act 129 of 2008, published in the
Pennsylvania Bulletin on August 27, 2011, at 41 Pa.B. 4732. The definition should

therefore be amended to reflect this change.
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e “Chemical closet” and f‘cléset compartment.”
These definitions shqﬂd; be deleted as preempted by the definition in 49 C.F.R.
§ 229.5 (“Railroad Locomotivé Séfety Standards; Definitions™): “[t]oilet facility means a
system that automatically or on command of the user removes human waste to a place
where it is treated, eliminated, :&or retained such that no solid or non-treated liquid waste is
thereafter permitted to be releésedi into the bowl, urinal, or room and that prevents

harmful discharges of gases or:persistent offensive odors.”

e *“Non-train accident”, “:?raijn accident” and “train service accident.”

These definitions sho;uld; be deleted as unnecessary since the provisions for
reportable accidents at § 33.1 l,gthr,ough § 33.14 will be substantially changed under the
Proposed Ruleméking Order to reﬂect the reporting requirements under the FRSA. As
these sections of the regulation;s will no longer include those terms, these definitions

should be deleted.

Section 33.21 — General ‘

Subsection (a) of § 3321 should be deleted as comprehensively preempted by
49 C.F.R. § 229.125 (“Railroaéi Locomotive Safety Standards; Safety Requirements;
Headlights and auxiliary lightsf”). |

Subsection (b) of § 3321 refers to the use of watchmen to provide protection
against accidents at grade crosisings. Watchmen have not been stationed at grade
crossings to provide such warmngs or protections in many years. Therefore, references

to them and their work should be deleted from Subsection (b) as follows:

11



(b) No carrier shall, without Commission approval, remove
the protection afforded by interlocking signals, crossing gates,
watchmen, automatic crossing signals, or any other protection
agamst acc1dents er—reduee—the—amber—ef—hems—that—maaaal
- or substitute or alter any ex1st1ng form
of protectlon at crossings, at grade, of the tracks of a carrier
across a public highway, or the tracks of another carrier.

Section 33.31 — Regulations and l?rocedures

The Commission no lcémgér has jurisdiction over the services of railroads, which
has been snbsumecl by the STB under the ICCTA. See 49 U.S.C. § 10501(b)(1-2).
Therefore, the words “of servicef:” s:hould be deleted from this regulation in regard to the

stated need for Commission consent for the abandonment of such services.

Section 33;.42 — Switches marl%ed by lamps

This section was addrésséd comprehensively in the PUC’s 1994 Rulemaking
Order. Thé Railroads agree w1th the analysis in that Order at pages 8 through 12, which
would have deleted this section as l;)eing preempted.

The Unions respondin;g tn the Commission’s 2009 Review Notice soliciting
comments nn the regulations adm1t that at least reflectorized switch targets “may be
preempted ébecausev of various e%(istéi_ng federal requirements,” citing 49 C.F.R. §§ 218.101
-109; 49 CFR § 236.410; and FRA Emergency Order No. 24 (October 19, 2005). See
page 2 of Unions’ Joint Comme;ntszﬁled December 28, 2009, at Docket No. M-2009-
2140262. As § 33.42 by its tenns nnly deals with prohibitions against the use of
reﬂectorizéd switch targets in certam circumstances, it should therefore be deleted.

In addition, the Union? nc;ite that § 406 of the RSIA08 directs the FRA “to issue

standards or guidance: goveming the use of technology in nonsignalized territory, such as

12



switch poéition, monitor devic%é o
from the FRAs Railroad Safety A
attached hfj:reto as Exhibit ‘B’,suc
Group (Wliich includes union repre
recommenédations to the FRA Adrr
subject. : Séae Exhibit “B” at 10-11

In contending that liggt'e'c

and that thls sectxon should be reta,

r indicators.”

Id. According to the attached document

dvisory Committee dated December 14, 2010, and

h regulations should be forthcoming, as the Working
sentation) had a goal of September 30, 2011, to report

linistrator for a proposed or interim final rule on the

I switch targets are not covered by the FRA regulations

ned by the PUC, the Unions in their prior comments

took an exceedmgly narrow Vlew of preemption. As explained in the legal background

section abqve, federal preemptxpnq

express preemption clause containe

addressi_ngg the subjects covered; by

Therefore, the comprehensive regul

regulationéof lighted switch tarééts

n the area of railroad safety is comprehensive, and the
d in 49 U.S.C. § 20106(a)(2) permits a state rule
federal regulation in only very narrow circumstances.
ation of switch targets by the FRA preempts any

by the PUC under § 33.42.

Section 33 43 - Walkways and rallmgs

Thls section was comprehenswely addressed by the PUC in its 1994 Rulemaking

Order, thch would have deleted the section as being negatively preempted by Norfolk

and Western Railway Co. v. Publtc
The Rallroads think that the Comm
persuasxve and should be adopted 2
Western ca,se is that when the FRA

issue is off limits to the states. The

Utility Comm n of Ohio, 926 F.2d 567 (6™ Cir. 1991).
ission’s rationale for deleting this section in 1994 was
it this time. The significance of the Norfolk and
decides not to address an issue, regulation of that

PUC found the analysis in that case to be “persuasive
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and corr;eo%_t.” See Exhibit “A” ét 15 Therefore, this section should be deleted as decided
in the 199@ Rulemaking Order.ég Sée also Tyrrell v. Norfolk Southern Railway Co., 248
F.3d 517, 525 (6" Cir. 2001) (c1tmg Norfolk and Western as controlling authority in

determmmg negative preemptlon under FRSA).

Section. 33 52 - Blind cars.

The 1994 Rulemakmg Order would have deleted this section in its entirety as
obsolete, as railroads have not for many years allowed trainmen to ride at the rear of a
train exeel?t in switching operapoqs. Id. at 17-18. This section should therefore be

deleted.

Section,33§.53 — Pusher enginési.

,Siection 33.53 should ?;beééleleted, as the regulation of “pusher engines” by the
Commonv;ealth of Pemsylvanid ft;ndamentally constitutes a regulation of a railroad
“rule” or f‘épractice ” which is péifeelalpted by the ICCTA. 49 U.S.C. § 10501(b)(1). In
addition, § 33.53 is also preempted by the FRSA. Title 49 of the Code of Federal

Regulatzons § 229.13 (“Rallroad Locomouve Safety Standards; General; Control of

locomotm s”) sets forth guldehnes on the control of locomotives that encompass the
control and use of pusher locomotlves Finally, an additional statute, the Locomotive
Inspection Act of 1911 (“LIA”), 36 Stat, 913 (enacted Feb. 17, 1911) governs
circumstances in which locomogjtiv;s may or may not be used. See 49 U.S.C. § 20701.
Title 49 oﬁ the Code of Fi edéral Réégulations, § 229.7 (“Railroad Locomotive Safety
Standards; General; Prohibited: acts”) implements the LIA and governs specific

locomotive handling practlces The ICCTA, the FRSA, and the LIA each individually

14




preempt state regulation in this: area Read together, they stipulate that § 33. 53 is

unenforceable and should be repealed

Section 3355 — Interchange of traffic and loading of commodities on open top cars
Seétion 33.55 should be délfeted as preempted by the ICCTA, since it constitutes
by its oWn terms a prohibited “rule (mcludmg car service, interchange, and other

operating»;l__tules) ... 4908, C § 10501(b)(1) (emphasis added).
Section 33 56 — Safety of operatlon of railroad trains

The 1994 Rulemaklng Order would have deleted this section in its entirety as
unnecessa;ry as well as being preempted by the NORAC Operating Rules filed with the
FRA pursuant to the requ1rements of 49 CF.R. §§217.1 -217.15. See 1994 Rulemaking
Order at; 1;@»-19. In addition, the FRA has issued comprehensive rules for conductors,
which mter alia require them te-Beéqualiﬁed on the characteristics of the territory over

which they operate. See Final Rule pubhshed November 9, 2011, at 76 Fed. Reg. 69802-

01, adoptmg rules for the certlﬁcatlon of railroad conductors, which imposes a regulation

. R. §242.121 requmng §te§t1ng to “effectively examine and measure a

conductpiiﬁfs knowledge of ... tlflez p!hysical characteristics of the territory on which a

person w1 be or is currently servmg as a conductor.” Id. at 69823, 69850-69851. This

negates ¢ one of the Unions’ objectlons to that proposed rule change in the 1994

Rulemakmg Order. See Exhlblt “A” at 18-19.
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Section 33 62 — Locomaotives

Seetlon 33.62 should be d :vlfeted as it is completely coincidental in subject matter

to 49 C. F R §§229.137 (“Rallroad Locomotive Safety Standards; Safety requirements;

Samtatxony. general reqmrements”) and 229.139 (“Railroad Locomotive Safety Standards;

Safety reqmrements Sa.mtatlon, servxcmg requirements”). Section 229.137 provides,

requirements, for fu_;n;qtlomng toilets that are properly ventilated and

T jith toilet paper and 1o¢i<§ed doors. Section 229.139 sets minimum servicing
that are more spec1ﬁc and arguably more robust than the Chapter 33 section
. Among its spec1ﬁc obhgatlons that section of the Code of Federal

Regula : s requires regular mmnfg§nance of sanitation equipment pursuant to a

locomoti s mandated mechan’icgl; maintenance cycle as discussed elsewhere in Part

F thermore, 49 C.F.R. § i2-:29 137(k) requires potable water to be used in
locomotf : washing systems, and 49 C.F.R. § 229.5 defines “potable water” to include
fresh dri:f ;.ng water, defined as water that has been approved for drinking pursuant to

federal s ;dards as well as com_mg;rmally available, bottled drinking water. In addition

h is therefore preemp' ed by federal regulation.




In addltlon itis to be noted that the Unions responding to the 2009 Notice agreed
with the R ailroads on the point that the toilet requirement on locomotives is preempted by
the Samta:ry Compartment Standards under the FRA regulations at 49 C.F.R. §§ 229.137
- 139, See page 5 of Unions’ Jo;_gt Comments filed December 28, 2009, at Docket No.

M-2009@-2;; 40262.

Sectmn 33 63 Cabin cars

As “cabin car” is deﬁned in § 33.1 to be a “[c]aboose,” and since federal
appellat’e courts have: concluswely determmed that the mandated use and regulation of
cabooses 1s preempted § 33.63 should be deleted in its entirety. In considering FRA

regulatlons in 49 C:F.R. Parts 221 (“Rear End Marking Device—Passenger, Commuter,

and Frelght Tralns”) and 232 (“Break System Safety Standards for Freight and Other
Non-Pagse nger Trains and Equxpment End-of-Train Devices”), two Federal Circuit
Courts concluded within a montl;:of each other in the Summer of 1989 that states were
preemptgzdé from requiring caboo_,sjes‘:. In Burlington N. R. Co. v. Montana, 880 F.2d 1104,
1107 (9th Cir. 1989), the Ninth Circuit noted that

The.FRA's refusal to adopt a federal caboose requirement reflects its
judgment that telemetry devices are an adequate substitute for the old
method of having a crew member ride at the rear of the train so he or she
could make visual inspections. In its deliberations, the FRA explicitly
considered whether train safety would be better served by a caboose
requirement, and decided it would not. ... [The preemption provision,
now codified at 49 U.S.C. § 20106(a)] of the [Federal Railroad Safety]
Act preempts the states from second-guessing that judgment.

The Federal Court of Appeals for the Eighth Circuit reached an identical

conclusior =c1t1ng the same prov1s:ons of the Code of Federal Regulations and the same

preemptfiqu; provision of the FRSA in Burlington N. R. Co. v. Minnesota, 882 F.2d 1349
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49CFR

5:5218.99(a:)(i).

1 989). States are therefOre definitively preempted from regulating cabooses.
ason, in concert with the fact that their use is antiquated and inconsistent with

5 .lroad practice, § 33. 63 should be deleted in its entirety.

he Rallroads note that push cars and shoving platforms have been used in

;Iatlons where cabooses are no longer used. Pursuant to its authority granted by
. :‘he FRA has chosen ;pfcomprehen51vely regulate shove movements. These

v are codified in 49 CFR § 218.99 (“Shoving or pushing movements™), which
d in Subpart F of that Part (“Handling Equipment, Switches and Fixed

:ThlS regulation requlres that every railroad

adopt and cornplji With an operating rule which complies
with the requirements of this section. When any person
1nclud1ng, but not limited to, each railroad, railroad officer,
supervisor, and employee violates any requirement of an
operating rule whlch complies with the requirements of this
section, that person shall be considered to have violated the
requirements of this section.

ectlon 218.99(b) (“General movement requirements”) goes on to set forth

details, whnch include requ1rememts for job briefings, point protection and assuring

visuall

remote

tl}ajc the track is clear. In

addltlon § 218.99(c) (“Additional requirements for

trol movements™) set§ fénh, as its title would indicate, additional requirements

e éontrol operations. In sum, any safety concern is thus adequately addressed

both by the proscnptlve aspects @f § 218.99(b) and (c) as well as by the railroad operating

ed pursuant to the requlrements in § 218.99(a)(1).
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tion under the FRS

otection cars,” used

ansportation person

tice. Therefore, thi:

subject of camp car
_whlch amended 49 C

i_e Commission’s regul

3. 67 Use of back up

ade

ally, the comprehe .

4 — Protection cars__é j

65 ~ Camp cars an‘c'l_iﬁ

; g deleted in their entirety

5',;ord1ng to long-servu; T

sagobya conducto;f;

Q‘:n, could be used to a

tive lost control of itéfa

Any PUC regulation regarding shove movement

would therefore be p:géfhpted by federal law.

:i:n'gthe switching of molten steel gondolas according to

are no longer used in Pennsylvania or as a matter of

g

ection should be deleted as obsolete.

tr,ailers

'; prev1ously dlscussed the FRA issued comprehensive final regulations in

5 on October 31, 2011, in the Federal Register at 76 FR
F R. Part 228. Those regulations comprehensively
atiOns regarding camp cars in this section, which should

ety due to these recent federal regulations. As noted by

court, administrative ;ag}e_ncies “must be able to fluidly and effectively respond

rulemaking” Id, 515 Pa. at 236, 528 A.2d at 120.

hQse in rail operations
g.Transportation personnel, a back up hose was a device

féif;_brakeman riding a cut of cars being shoved by a

The hose connected? with the air brake reservoir lines in the cars and, by

pply the emergency brakes of the cut to the degree that

_ﬁility to regulate the air brakes if the engineer did not
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p hoses have not been used since the advent of hand-
w call the engineer by radio and ask for an application
tlon where he formerly could only resort to the back up
latlve of jumping off of the cut of cars and running to the
f this provision, in combination with the fact that it
1pted by 49 C.F.R. Part 232 (2008) (“Brake System
Other Non-Passenger Trains and Equipment; End-of-
clusnon that this section should be deleted in its entirety.
218.99 on protecting shoving or pushing movements

) thls section is preempted.

ul; iéins
of Employes

UC in its 1994 Order at page 27. That Order would

':'ding the transportation of crews, but would have

ha\}ﬁe_ d these regulations

he carriers now tra:ns: ng such crews were required to comply with 52 Pa.

1 11, which requires com pliance inter alia with § 29.101. That section of the

h‘regula_tions incorporates the driver requirements in Subchapter F of the

] gulatibns, 52 Pa. C e § 29.501 et seq., which contain comprehensive

. The Railroads agree with the Commission’s earlier

ts in this regard, whic would address the present circumstance of railroad

E)e‘ing transported by Iiitractors. See Exhibit “A” at 27 and Annex A at 19-
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Federal Motor Carfie:r Safety A

contain exfensive regulation of driv

Seetion' 33

mi;}nimm,n

frelght cars,

33.122(a)

twelve (12; feet from the cente

5 rOad trat':ks used or

ddition,fto the exte.n'jt:}é

5’128 - Applicaﬁon'

tq in the subchapter C

requlreme

wh'e'n deemed necessary by the

apphcatlon for such an exemptl

apply “to repalrs renewals ma

:Sje;gnon 33. 128(b) how

substantla,

existing cl

trestles or tunnels, in in

:prior to construction

y the sa;ne location : gg

) has reguested that th

e the same or great

crossing.

that federal regulation would apply, the provisions of the

49US.C. § 13101 et seq., and the regulations under it

iver safety. See 49 C.F.R. Parts 380 and 383 et seq.

) _:_.égulations

i'oad transportation regulations provide for a

DV€ tracks, used or proposed to be used for transporting

feet as a general rule for new structures. Similarly, §
+ for minimum side clearances from the center line of
of;osed to be used for transporting freight cars, of

e of the track. Exemptions from any of the

yntaining the aforementioned clearance regulations,

ier concerned, may be granted by the PUC upon
sursuant to § 33.127(b) of the regulations.
provides that the clearance requirements do not
e;iance, extensions, additions, or rearrangements in

1d within the general plan of existing installations if

:érances_ffaxfe’ not redji d.” The Keystone State Railroad Association

e gCommission interpret § 33.128(b) to not require such

ns involving only railroad-owned facilities, such as
ances where the bridge or tunnel has substandard
well as after construction, so long as the resulting

han the original clearances and do not involve a public
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_ An example would be Where the overhead clearances in a railroad tunnel are

being 1ncreased from elghteen (18) feet six (6) inches to twenty-one (21) feet. The

V

resultmg twenty-one (21) foot cl A f{émce, although an improvement, is less than the
mlmmum overheaql clearance of tgienty-two (22) feet otherwise required pursuent to §
33. 121(a) KSRRA 1nterprets such gwork as “extensions, additions or rearrangements in
substant1a1 ly the same locatlon and %within the general plan of existing installations”
Wthh do mot reduce ex1st1ng cleaéagélces, therefore making the clearance provision at §
33. 121 (a) mapphc_able; in such CLléeumstances, pursuant to § 33.128(b).

Comrmsswn staff has maid_e an initial determination disagreeing with this

mterpretauon which :the KSRRA§ as appealed to the full Commission and is awaiting a

dec1310n. >ee Petltlon for Appewl ;eittached hereto as Exhibit “C.” If the Commission

should :dc:;-:"-rmme that this matfte_s xfequires a revision of its regulations, rather than merely

an inter pretation of the -currenf ré gulation, the Railroads request that the PUC amend

subéeéﬁéﬁ.(b) of § 33 128 by addmg the following sentence at the end of the subsection

to effect the KSRRA proposal

: The; provisions of S.fégction 33.121(a) and 33.122(b) specifically do not
- apply to the reconstruction of existing bridges cwing rail facilities or
. railroad tunnels havm substandard clearances prior to reconstruction as

B wel]:as' after recd ‘ﬁfuctlon, so long as the resulting clearances are the
- same or greater than the original clearances and do not involve public rail-

. thl' wav croqqmg:_}

:As%mdted in :*he ?KSRRAf'lpf;ea‘, regulation in the above circumstances is

outxhdde-d nd serves no useful pubjic safety purpose, instead merely adding unnecessary

costs for the PUC and the i mvmv ed parties. The proposed revision therefore comports

W1th the C amm1ssmn S. stated purpese in amending its railroad regulations to efficiently

and _.ef__t_'ecﬁzvely regulate the ra11 i d stry.
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Section 33.

129 - Ié-nforcement-_

. Tht; »1994 ré:visiOns to updatc this section by deleting its specific enforcement

procedures

and coé),rdin,ating PUC; fgénforcement with federal regulation should be adopted

E

at this time. See Exhibit “A”, ABnex A at 21-26.

I:)at'e::j_:E

* November 21,2011
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EXHIBIT “A”



PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held March 24, 1994|

Commissioners Present:

Sosem moaas, ar-, vioa cnatrman o CUMENT

Lss prurcheiana L FOLDER

Revisions to Railrocad Transportation Docket No.
Regulations at 52 Pa. Code §§33.1, L-00920070
33,11, 33.12, 33.13, 33.14, 33.23,
33.31, 33.42, 33.43, 33.52, 33,56,
33.62, 33.63, 33.65, 33.66, 33.76,
33.77, 33.81, 33.8B2, 33.83, 33.84,.
33.91, 33.111, 33.113, 33,129, and
3.551; Forms E, F and G.

NOCKETE]

ORDER APR 29 1994

BY THE COMMISSION:

By order adopted September 17, 1995, at L;920070, we initiated
a proposed rulemaking pursuén; to Seétion 501 of the Public Utility
Code (66 Pa. C.5, §501) and the Commonwealth pocuments Law (45 P.S.
§1201, et. seq.) and regulations px:omulgated thereunder at 1 Pa.
Code §7.1-7.4. The purpose of the proposed rulemaking was to amend
existing Commission regulations governing railroad transportation
in the Commonwealth. The purpose of the proposed amendments was to

gelete existing Commission regulations which conflict with

EXHIBIT




;urrent federal regulations found at 49 C.F.R. and to delete
Commission regulations which have become outdated or obsolete,

On October 27, 1992, the Office of Attorney General issued its
approval of the proposed regulations as to form and legality. On
November 23, 1992, copies of the proposed rulemaking were delivered
to the Chairperson of the House Committee on Consumer Affairs, the
Chairman of the Senate Committee on Consumer Protection and
Professional Licensure, the Independent Regulatory Review
Commission (IRRC) and the Legislative Reference Bureau. The
proposed rulemaking was published for comment at 22 Pa. B. 5774
(December 5, 1992). |

Several comments were filed to the proposed rulemaking. On
January 18, 1993, the Cambria and Indiana Railroad Company,
Conemaugh and Black Lick Railroad Company, Philadelphia, Bethlehem
and New England Railroad Company, and the Steelton and Highspire
Railroad Company through their Chief Engineer, Patrick Loughlin,
filed comments supporting the Commission’s proposed amendments. On
January 22, 1993, the Brotherhood of Maintenance of Way Employees
(BMWE) tﬁrough its State Legislative Director, William K. Manning,
filed comments objecting to several of the proposed amendments. On
January 25, 1993, the Pennsylvania Legislative Board of the United
Transportation Union (UTU) through its State Legislative Director,
Donald W. Dunlevy, filed comments to the proposed rulemaking
objecting to several of the proposed amendments.. On February 16,
19923, the Honorable Clarence b. Bell, member of the Senate

committee on Consumer Protection and Professional Licensure, filed

2
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coﬁments on the proposed rulemaking and urged the Commission to
address the issues raised in the comments of both the UTU and the
BMWE. On February 18, 1993, the Honorable David R. Wright,
Chairman of the House Consumer Affairs Committee, filed comments on
the proposed rulemaking urging the Commission to promulgate final
regulations so as to ensure the safety of all railroad employees
and facilities. On February 24, 1993, IRRC filed comments to the
proposed rulemaking. IRRC also forwarded comments it received from
the Honorable Joseph A. Petrarca, Chairman of the House
Transportation Committee, and the Honorable J. Barry Stout, member
of the Senate Transportation Committee. These comments raised the
same objections expressed by the UTU.

On February 17, 1993, the UTU filed an addendum to its
comments expanding on its previously filed objections. This
addendum will be considered in spite of its late filing. Finally,
throughout the regulatory review, Commission staff has reviewed the
amendments. We will address each of the comments on a section by
section basis.

Before proceeding with this analysis, it is important to set
forth the relationship between federal and state law in the area of
railroad regulation. Congress enacted the Federal Railroad Safety
-Act (FRSA), 45 U.S.C. §421 et. seqg. in 1970 "to promote safety in
all areas of railroad operations and to reduce railroad related

accidents." 45 U.S.C. §421. The Federal Railroad Administration



(FRA) enforces the provisions of the FRSA and promulgates railroad
safety regulations pursuant to FRSA. The FRSA contains an express

preemption provision, which states:

The Congress declares that laws,
regulations, orders, and standards relating to
railroad safety shall be nationally uniform to
the extent practicable. A State may adopt or
continue in force any law, rule, regulation,
order, or standard relating to railroad safety
until such time as the Secretary has adopted a
rule, regulation, order or standard covering
the subject matter of such State requirement.
A state may adopt or continue in force an
additional or more stringent law, rule,
regulation, order or standard relating to
railroad safety when necessary to eliminate or
reduce an essentially local safety hazard, and
when not incompatible with any federal 1law,
rule, regulation, order or standard and when
not creating an undue burden on interstate
commerce. 45 U.S.C. §434.

States are precluded from regulating railroad safety in areas
already covered by regulations promulgated by the FRA pursuant to
FRSA. The only exception to this is when a state regulation
addresses an essentially local safety hazard.
courts have held that using a state-wide regulation as a means of
addressing a local safety hazard is inappropriate. Norfolk and

Western Railway Company V. Public.UtilitV Commission of Ohio, 926

F.2d 567 (6th Cir. 1991). One court has noted that virtually all
state regulations affecting the train itself appear preempted by
federal law. Missouri Pacific Railroad v. Railroad Commission of
Texas, 850 F.2d 264 (5th Cir. 1988).

In the last 15-20 years many of the Commission’s regulations

have been superseded or preempted by regulations promulgated by the



FRA pursuant to FRSA. See National Association of Regulator
Utility Ccommissioners v. Coleman, 542 F.2d 11 (3rd Cir. 1976).
In view of this, it makes no sense to retain regulations which
are expressly preempted. Where the Commission retains authority to
regulate in order to address local safety hazards, state~wide
regulations are likewise inappropriate. The Commission retains
authority to regulate and address local safety hazards pursuant to
66 Pa. C.S. §1501 which provides in part:
Every public utility shall furnish and
maintain adequate, efficient, safe and
reasonable service and facilities and shall
make all such repairs, changes, alterations,
substitutions, extensions and improvements in
or to such service and facilities as shall be
necessary or proper for the accommodation,
convenience, and safety of its patrons,
employees, and the public...
The Commission has in the past used this authority to address
local safety hazards and direct remedial measures. These remedial

measures have been upheid on appeal. Monongahela Connecting

Railroad Company v. Pa. P.U.C., 45 Pa. Commonwealth Ct. i64, 404
A.2d 1376 (1979). In light of the Commission’s authority under 66
Pa. C.S. §1501 and the preemptive provisions of FRSA, the
appropriate method of addressing local safety hazards is on a case
by case basis pursuant to 66 Pa. C.S. §1501 not through statewide
regulations.

We recognize that 66 Pa. C.S. §1501 does not provide standards
or criteria for addressing a given safety problem. If a local
safety hazard arises, it may be brought to the Commission’s

attention by formal written complaint and the Commission can order



appropriate remedial measures based on the evidence presented. We
believe this is consistent with the preemptive provisions of FRSA
and the Commission requiring public utilities to operate in a safe
manner.

Section 33.1, Definitions.

The UTU states that the definition of "blind car" should not
be changed since §33.52 dealing with blind cars should not be
deleted as suggested in the proposed regulations. The Commission
believes that the definition of "blind car® at §33.1 and §33.52
dealing with blind cars should be deleted as set forth in the
proposed regulation. The definition of 'blind car" at §33.1
doesn’t describe "blind car" as the term is commonly used in the
railroad industry today. Commission staff advises that blind cars
are currently understood in the railroad industry to be railroad
cars placed in front of a locomotive and pushed. Because the cars
block the locomotive engineer’s vision, a trainman must ride on the
front of the cars being pushed.

Section 33.1 defines "blind cars" as a car attached behind a
caboose or rear of a passenger train upon which a trainman cannot
ride. This definitiion is obsolete since most railroads operating
in the Commonwealth do not currently use cabooses. In addition,
the definition at §33.1 is not consistent with how the term "blind
car" is commonly used in the railroad industry today. This
inconsistency will only create confusion as to what the term "blind

car means.



Because the definition of "blind car" at §33.1 is obsolete and
inconsistent with current industry usage of the term, the
Commission believes it should be deleted. The Commission declines
to adopt the recommendation of the UTU. The definition of "blind
car" will be deleted as previously published.

No comments were received with respect to changes in
definitions of "Bureau", "Carrier", "non-train accident", "train
accident", "train service accident", or "water closet" proposed at
§33.1 and those definitions are amended as previously published.

Section 33,11, General.

No comments were received with respect to §33.11 and that
section is amended as previously published.

Section 33.12, Reportable Accidents.

No comments wefe received with respect to §33.12 and that
section is amended as previously published.

Section 33.13, Telegraph and Telephone Reports.

No comments were received with respect to §33.13 and that
section is amended as previously published.

Section 33.14, Accident Report Forms.

No comments were received with respect to §33.14 and that
section is amended as previously published.

Section 33.23, Aid From The Commission.

No comments were received with respect to §33.23 and that

section is amended as previously published.



Section 33.31. Redgqulations and Procedure.

No comments were received with respect to §33.31 and that
section is amended as previously published.

Section 33.42, Switches Marked By ILamps.

The UTU, IRRC, and Representative Petrarca filed comments to
§33.42. Section 33.42 provides that reflectorized switch targets
shall not be installed either on yard tracks where there are five
or more switching movements at night or on a main track or passing
track unless the tfack is used only in daylight or is protected by
automatic block signals, cab signal or train controls or by distant
switch signals or indicator in manual block or train order
territory. The Commission proposes to delete this section in its
entirety. |

The UTU contends that the FRA Regulation at 49 C,F.R.
§213.135(g) does not mandate that switches used at night be
provided with targets or switch position indicators which operating
personnel can see when necessary. UTU also states that in a recent
Commission decision at Docket No. C€-903157, a Commission
Administrative Law Judge (ALJ) has upheld 52 Pa. Code §33.42. The
UTU contends that the reflectorized targets are inadegquate and that
§33.42 should be retained. UTU also states that the regulation
should be amended to require self-illuminated targets in accordance
with §33.42 and reflectorized targets on all cther switches.
Representative Petrarca’s and Senator Stout’s comments reiterate

the concerns expressed by the UTU.



IRRC notes that Commission staff indicated to it that many
railroads have not used self-illuminated lamps since the
nid-1970’s. In addition, IRRC notes that Commission staff reports
no accidents or injuries due to an absence of self-illuminated
lamps. IRRC agrees with the Commission that self-illuminated lamps
should no longer be required. IRRC, however, recommends that the
Commission provide more information on the safety aspects of using
reflectorized switch targets at switching points and investigate
the requirements of other states on this matter.

The UTU’s characterization of the federal regulation at 49
C.F.R. §213.135(g) is incorrect. 49 C.F.R. §213.135(g) states that
each switch position indicator must be clearly visible at all
times. If the switch position indicator is clearly visible at all
times, it must be visible at night as well as during the day. The
UTU’s comments that the federal regulation does not mandate that
switches used at night be provided with targets or switch position
indicators which operating personnel can see when necessary is
simply incorrect.

Furthermore, while it is true that reflectorized targets
require a light from some source other than the target itself, the
commission fails to see how this creates a safety problem. Yarad
workers working at night carry a flashlight or lantern or other
illuminating device so that they can see where they are going.
This light source is sufficient to illuminate a reflectorized
switch target. If a particular switchlamp, switch target or yard

area creates a safety hazard, the Commission has authority under 66

9



Pa. C.S. 81501 to order installation of a self-illuminated
switchlamp at a particular 1location if a self-~illuminated
switchlamp will alleviate the safety hazard. The Commission also
notes that the UTU’s comments do not state that eliminating §33.42
will lead to unsafe conditions in railroad operations. The UTU’s
comments do not even state that self-illuminated switchlamps are
necessary for the safe operation of railroads or employee safety.

UTU also points to the ALJ’s Recommended Decision in United

Transportation Union-Pennsylvania State lLeqgislative Boarxrd v. The

Pittsburgh and Lake Erie Railroad Company at Docket No. €C-903157 as
upholding the regulation at §33.42. The ALJ’s Recommended Decision

has since been adopted in. part by Commission order entered July 8,
1993, Paragraph 9 of the order provides that the respondent
railroad, may file a petition seeking exemption from 52 Pa. Code
§33.42. Subsegquently, the respondent railroad filed a petition
requesting recision of the July 8, 1993 order because the railroad
no longer operates the facilities in question. The July 8, 1993
order does not prohibit the Commission from revising its
regulations in any event.

In addition, testimony in the case at C-903157 by the
respondent, Pittsburgh and Lake Erie Railroad, indicates that the
railroad has not used self-illuminated switchlamps since 1984, that

these switchlamps are subject to theft and vandalism and therefore
in need of constant repair or replacement. In comparison,

reflectorized switch targets are relatively maintenance free. 1In

10



addition, a reflectorized switch target is fail safe while a self
illuminated switch lamp is subject to failure which renders it
inoperable.

As the comment by IRRC notes, the Commission is unaware of any
accidents or injuries resulting from violations of §33.42. The
Commission is aware of only two formal written complaints filed
with the commission in previous five years alleging violations of
§33.42. Both of these complaints were filed by the UTU. No other
rail union has filed comments alleging that this regulation is
necessary for employee safety or for the safe operation of
railroads.

The Commission complied with IRRC’s recommendation and
contacted the appropriate state agencies with jurisdiction over
rail safety in neighboring states to ascertain whether the states
surrounding Pennsylvania have similar statutes or regulations
requiring self-illuminated switchlamps. Commission staff contacted
representatives of the West Virginia Public Service Commission, the
Ohic Public Utility Commission, New York Department of
Transportation, New Jersey Department of Transportation and the
Maryland Division of Labor and Industry. These agencies have
authority over railroad safety in their respective states. None of
these states have either regulations or statutes requiring
self-illuminated switchlamps. These agencies report no safety
problems or accidents due to a lack of such a regulation or
statute, These agencies report that they only enforce the federal

regulation regarding switch position indicators.

11



In addition, Commission staff contacted the Virginia State
Corporation Commission, Tennessee Public Service Commission, Oregon
Public Utility Commission and Texas Railroad Commission. Of these
agencies, only the Texas Railroad Commission reported a state law
requiring self-illuminated switchlamps. However, a representative
of the Texas Railroad commission reports that the statute is not
enforced. Furthermore, the statute does not apply to railroads
which have all their locomotives equipped with electric headlights.
See Tex. Rev. Civ. Stat. Ann. Art. 6373. Clearly, this statute is
outdated.

The other agencies report no regulations or statutes requiring
self~-illuminated switchlamps. These agencies report no safety
problems or accidents due to lack of such a regulation or statute.
These agencies also enforce the federal regulation regarding switch
position indicators.

Oout of nine agencies contacted, only one reports a state
requirement similar to Section 33.42 requiring self-illuminated
switchlamps. All of the agencies contacted enforce the federal
regulation at C.F.R., §213.135(g). None of the agencies contacted
have indicated that they have received any reports of accidents or
injuries as a result of the lack of self-illuminated switchlanps.

This confirms the Commission’s view that this regulation is
obsolete and unnecessary. Furthermore, the Commission believes
that any bona fide safety problems at a particular location may be
dealt with under Commission’s authority at 66 Pa. C.S. §1501. We

believe that the foregoing addresses the comments filed by UTU with
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respect to §33.42. We decline to.adopt the recommendations of UTU.
Section 33.42 will be deleted as previously published.

Section 33.43, Walkwavs and Railindgs.

The UTU, BMWE, and IRRC filed comments regarding §33.43.
Section 33.43 requires railroads to provide and maintain walkways
and railings on certain railroad bridges located in the
Commonwealth., The Commission proposes to delete this section in
its entirety.

The UTU comments that the case cited in the Commission’s
proposed regulation, Norfolk and Western Railway Company v. Public
Utility Commission of Ohio, 925 F.2d 567 (6th Ccir. 1991) is not
applicable to the Commission’s regulations at §33.43. In Norfolk
and Western the Sixth Circuit court of Appeals held that Ohio’s
requlations regarding walkways and bridges were preempted by a
rulemaking pursuant to the FRSA., The UTU asserts that the Sixth
Circuit’s ruling is not controlling in Pennsylvania which is in the
Third Circuit. UTU concludes that the Third Circuit may reach a
different conclusion than the Sixth Circuit did.

The UTU further notes that the FRA in its 1977 rulemaking
decided that regulations requiring walkways were not appropriate
because: (a) the large dollar cost could not be justified in view
of the financial conditions of the railroads; (b) walkways increase
trespasser problems; and, (c) there is no proof that walkways
provide any safety enhancement. The UTU responds that the
railroads are presently in better financial condition to provide

walkways, that most trespassers are killed or injured when no
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walkways are present and that the need for walkways has been
recognized by railroads before any regulations existed and have
been provided by the railroads in the past. In addition, the UTU
contends that the FRA'rulemaking was initiated to determine if
walkways were needed to protect maintenance of way employees not
operating personnel. The UTU also points out that the FRA
rulemaking at 42 Fed. Reg. 22189 (May 2, 1977) asserts that states
are in a better position to address safety problems at a particular
area or particular structure,

The UTU attempts to distinguish the Commission’s requlations
from the Ohio regulations which the Sixth Circuit found to be
preempted in Ohio by stating that the Pennsylvania regulations do
not reguire walkways on all bridges as Ohio’s did but only those
bridges within one mile of a rail yard. Representative Petrarca
and Senator Stout voice similar concerns regarding bridges and
walkways.

In its Addendum to its comments the UTU asserts that without
walkways on trestles,-train crew members can not properly perform
their duties. The UTU proposes that the current regulation be
expanded to require walkways at any location where train crew
members may be required to inspect the train or observe conditions
at the rear of the train.

The BMWE also states that the Norfolk and Western case is not
controlling on Pennsylvania since Pennsylvania is within the
jurisdiction of the Third Circuit Court of Appeals. The BMWE also

states that the Third Circuit may rule differently than the Sixth
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Circuit did. The BMWE contends that the FRA rulemaking covered
bridge safety issues only with regard to protecting mainténance of
way employees but did not deal with the safety of train men and
that the state agency retains authority to regulate because of this
distinction. The BMWE also points out that the federal rulemaking
proceeding at 42 Fed. Reg. 22185 (May 2, 1977) provides that states
may be in a better position to assess the local need for a walkway
on a particular structure or any particular area.

IRRC points out that the Norfolk and Western case is a Sixth

Circuit case which has no binding affect on the Commission since
the Commission is within the authority and jurisdiction of the 3rd
Circuit Court of Appeals. IRRC also contends that the Commission
has the authority to provide safety standards for trestles since
there are no federal regulations governing this area.

The Commission recognizes that the Sixth Circuit decision is
not a binding precedent in the Third Circuit. However, the
rationale set forth in the decision is persuasive and correct. The
Commission believes that the rationale would be persuasive on other
Circuit cCourts, including the Third Circuit. Given the negative
preemptive effect of the FRA rulemaking on walkways, statewide
regulations requiring walkways are inappropriate. The Third
Circuit in National Association of Requlatory Utility Commissioners
V. COleman 542 F.2d 11 (3rd Ccir. 1976) stated that the local safety

hazard exception to the preemptive provisions of the FRSA cannot be
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used to uphold statewide rules. In this case, the local safety
hazard exception cannot be used to uphold the Commission’s
statewide ruleé on walkways.

The Sixth Circuit Court’s decision does not hinge on what
employees the regulations were designed to protect. The FRA
rulemaking was undertaken to determine whether employee safety
required walkway regqulations and did not differentiate between
maintenance of way employees and operating personnel.

In addition, the Commission’s authority pursuant to 66 Pa.
C.8. §1501 provides it with suffiéient authority to address any
local safety hazards. If a local hazard necessitates installation
or maintenance of walkways at a particular location, the Commission
can order walkways installed or maintained pursuant to 66 Pa. C.S.
§1501. In the past, the Commission has directed the installation
of walkways at a particular 1oc§tion where a party presented
adeguate evidence to demonstrate that a local hazardous condition

existed and installation of a walkway was necessary to alleviate

the hagzardous condition. See United Transportation Union v.
Baltimore and Ohio Railroad Company, Opinion and Order entered

January 22, 1976 at Docket No. C-20741. We believe that this
adequately addresses the comments filed by the UTU, the BMWE, and
IRRC. We decline to adopt the recommendations of UTU, BMWE and

IRRC. The regulation will be amended as previously published.
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Section 33.52, Blind Cars.

The UTU filed comments to this section dealing with blind
cars. The Commission proposes to delete this provision in its
entirety.

The UTU states that the regulation is still relevant where
flagging is required. The UTU also believes that a rider car or
caboose should be placed at the lead end of trains except in
switching movements. Representative Petrarca and Senator Stout
voice similar concerns.

The Commission fails to see how the UTU’s comments are
relevant to blind cars. If the situation described by the UTU
comes about and a train does go into emerdency, the employee is
going to have to walk the length of the train regardless of the
blind car regulation. This is because most railroads operating in
the Commonwealth prohibit employees from riding anywhere on the
train except in the locomotive. Section 33.52 only applies if a
trainmman is required to ride at the rear of a train.

UTU also suggests caboéses be required on trains in certain
circumstances. This suggestion ignores federal court decisions

which have ruled that state laws mandating cabooses are preenmpted.

See Missouri Pacific Railroad Company v. Railroad Commission_ of

Texag, 850 F.2d 264 (5th Cir. 1988); Burlington Northern Railroad

Company Vv. State of Montana, 880 F.2d 1104 (9th Cir. 1989); and,

Burlington Northern Railroad Company v. State of Minnesota, 882
F.2d 1349 (8th Cir. 1989).
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The Commission is unaware of any written formal complaints
filed with the Commission in the last five years alleging any
accidents or injurie; resulting from violations of §33.52. The
commission declines to adopt the recommendations of the UTU. This

section will be amended as previously published.

Section 33.56, Safetv of Operation of Railroad Trains.
The UTU, and IRRC filed comments to this section. This

section establishes requirements for conductors and engineers to
ensure they are competent to safely operate railroad equipment.
The Commission has proposed deleting Section 33.56 in its entirety.

UTU believes Section 33.56 should be left in place. The UTU -
points out that the operating rules promulgated by Northeast
Operating Rules Advisory Committee (NORAC) only provide that an
engineer be gqualified on the physical characteristics of the
territory over which he is to operate and that the NORAC rules do
not require that the conductor be familiar with that territory.
UTU contends that this makes operations unsafe. UTU also states
that nothing in the federal regulations at 49 C.F.R. covers this
problem. IRRC expresses similar concerns as does Representative
Petrarca.

The Commission first notes that the NORAC operating rules were
promulgated and filed with the FRA pursuant to the requirements of
49 C.F.R. 217.1~-217.15. It is questionable whether states have the

authority to direct railroads to comply with operating rules
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promulgated by state agencies. The NORAC operating rules filed
with the FRA c¢over the same subject matter as §33.56 and arguably
preempt §33.56.

More importantly, UTU’s comment that NORAC'’s operating rules
require only the engineer to be qualified on the characteristics of
the territory over which he is to operate is incorrect. NORAC rule
940 specifically requires train service employees, which includes
conductors to be qualified on the physical characteristics of the
territory over which they operate. Since 49 C.F.R. 217.9 requires
railroads to periodically test for compliance with its operating
rules and 49 C.F.R; 217.11 requires railroads to instruct employees
on the application of those operating rules, Section 33.56 is
unneceséary as well as preempted. The Commission declines to adopt
the recommendations of the UTU. The regulation will be amended as
originally.published.

Section 33.62, Locomotives.

No comments were received with respect to §33.62 and that
section is amended as previously published.

Section 33.63, Cabin Cars.

UTU filed comments to this section which regulates cabin cars.
In particular, the UTU objects to the Commission changing the
requirement for rear end markers on cabin cars.

The UTU contends that the Commission regulation is
inapplicable when a cabin car is not on the end of a train. The
UTU also states that the federal regulation set forth at 49 C.F.R.

221.1-221.17 only applies to "main" track but not to other tracks
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and therefore is defective. The UTU urges the Commission to amend
the regulation to apply to all trains regardless of what the track
they are operating on is called. Representative Petrarca voices
similar concerns. .

The Commission first questions'the need for regulation of
cabin cars at all since the Commission’s Railroad Safety Division
Staff is aware of only one railrocad in the Commonwealth that even
uses cabin cars or cabooses. As stated earlier, several federal
courts have ruled that states cannot require railroads to use
cabooses. It is also clear that the federal regulations at 49
C.F.R., §§8221.1-221.17 cover the area of rear end marking devices
which §33.63(e) regulates. Finally, directing railroads operating
in the Commonwealth to comply with §33.63(e) instead of, or in
addition to, 49 C.F.R. §§221.1-221.17 saddles the railroads with
additional costs with no discernable improvement in employee
safety.

In addition, the UTU is misconstruing the term "main" track
set forth at 49 C.F.R. 221. The definition of "main" track as set
forth at 49 C.F.R. 221.5(d) states that a "main" track is one on
which trains are operated by timetable or train order or both or
the use of which is governed by a signal system. The Commission’s
Railroad Safety Division indicates that this definition encompasses
all types of track except yard track. Therefore, the federal

regulations regarding rear end markers encompass all tracks except
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for yard tracks. For these reasons, we decline to adopt the
recommendation of the UTU. The regulation will be amended as
originally published.

Section 33.65, Camp Cars and Trailers.

The BMWE and IRRC have filed comments regarding this section.
This section deals with camp cars which house maintenance of way
workers. The Commission proposes to delete most of this section.

The BMWE states that the Commission’s camp car regulation
should be retained. BMWE contends that 49 C.F.R. 228 does not
preempt the Commission in this area. It asserts that the
regulations are not mandatory while the Commission’s regulations
are mandatory upon railroads operating within the Commonwealth.
IRRC raises similar concerns and states that the federal
regqulations are not enforceable.

The Commission believes that the FRA regulations at 49 C.F.R.
228, Appendix C, preempt Section 33.65. At 55 Fed. Reg. 3089 (July
27, 1990) FRA indicates that camp cars are not subject to state or
local codes. This is reiterated in 49 C.F.R. 228, Appendix A. The
FRA also states in 49 C.F.R. 228, Appendix A that it is unable to
rely on either state or local authorities regarding camp cars.
This c¢learly is preemptive language barring the states from
promulgating regulations such as Section 33.65 regarding camp cars.

The purpose of the federal regulations is to provide
opportunity for rest for train crews or train workers. The FRA
notes at 55 Fed. Reg. 30892 (July 27, 1990) that it will enforce

these provisions where it is shown that violation of the provisions
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has kept the worker from obtaining rest. The standard is whether
the employee’s rest is interrupted by a violation of the
regulations. These comments indicate that the regulations are
indeed mandatory and enforceable.

The Commission’s Railroad Saféfy-DiVision indicates that its
personnel do not enforce Section 33.65 but rather enforce the FRA
regulations at 49 C.F.R. 228, Appendix C. The Commission’s
Railroad Safety Divisien also advises. that only one railroad,
Consclidated Railroad Corporation, uses éamp cars. All other
railroads operating in the Commonwealth send their employees to
motels or hotels when necessary and provide the employees with a
meal allowance. In addition, the Commission hés received no formal
written complaints within the last five years regarding violation
of this section or safety problems arising as a result of violation
of this section. For these reasons, we decline to adopt the
recommendations of the UTU and IRRC. The regulation will be
amended as originally published.

Section 33.66, Safety Glazing in Railroad Equipment.

No comments were received with respect to §33.66 and that
section is amended as previously published,

Section 33.76, Additional Trains.

No comments were received Qith respect to §33.76 and that
section is amended as previously published.

Section 33.77, Saving Clause.

No comnents were received with respect to §33.77 and that

section is amended as previously published.
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Section 33.81, Track Alignment.

BMWE filed comments regarding §33.81 which sets forth
standards for track alignment. BMWE believes that this regulation
should remain in effect because FRA has published a proposed
rulemaking to modify some of the criteria set forth in its
regulations. See 57 Fed. Reg. 54038 (November 16, 1992). BMWE
contends it is premature to modify Commission regulations until
completion of FRA rulemaking procedures.

IRRC filed comments as well on this section. IRRC believes
that it is not necessary for the Commission to await the ocutcome of
FRA regulations before.modifying this regulation.

The Commission believes that the regulations at §33.81 are
expressly preempted by FRA reguiations at 49 C.F.R. 213.55-213.57.
The federal regulations dealing with track alignment cover the same
area as the Commission regulations at §33.81. The FRA rulemaking
at 57 Fed. Reg. 54038 (November 16, 1992) does affect 49 C.F.R.
213.55-213.57 but only in terms of changing alignment standards not
eliminating them, Therefore, any modification of 49 C.F.R.
213.55-213.57 will =till preempt §33.81. Moreover, the
Ccommission’s Rail Safety Division staff indicates it does not use
Section 33.81 at all when inspecting track for defects. It makes
no sense to retain a regulation or delay its deletion when it is
expressly preempted and is not used by the Commission’s Railroad
Safety Division. Therefore, Section 33.81 is amended as previously

published.
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Section 33.82, Track Anchorsg.

BMWE filed comments on this section which deals with track
anchors. The comments filed by BMWE are similar to those filed on
§33.81. BMWE is concerned that the FRA is in the process of
promulgating rules which may somehow affect the Commission’s
regulations.

IRRC filed comments on this section as well. IRRC’s comments
are similar to those filed on §33.81. IRRC does not believe that
the FRA rulemaking should delay the Commimssion’s modification of
this section.

The Commission believes that §33.82 is expressly preempted by
FRA regulations at 49 C.P.R. 213.127. The federal regulations
cover the same subject mat£er as the Commission’s regulations at
§33.82. The FRA rulemaking at 57 Fed. Reg. 54038.(November 16,
1992) does affect 49 C.F.R. 213.127 but only in terms of altering
the standard used to measure gauge restraint capability of the rail
fastening system rather than gliminating existing federal
standards. Any modification of 49 C.F.R. 213.127 will still
preempt §33.82. The Commission’s Rail Safety Division staff
advises that it does not use Section 33.82 at all when inspecting
track for defects. It makes little sense to retain §33.82 or delay
its deletion when it is expressly preempted and not used by the
Commission’s Railroad Safety Division. Section 33.82 is amended as

previously published.
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Section 33.83, Tracks Undergoing Maintenance.

BMWE filed comments on §33.83 dealin§ with procedures for
track being replaced or repaired. BMWE raises the same concerns’
raised in its comments to §33.81 and §33.82.

IRRC filed comments on this.section similar to those filed in
§§33.81 and 33.82. IRRC does not believe that the Commission
should delay the rulemaking pending outcome of the FRA proposed
rulemaking.

The Commission believes that §33.83 is expressly preempted by
49 C.F.R. 213.11. The federal regulation covers the same subject
matter as the Commission’s regulation at §33.83. The FRA
rulemaking at 57 Fed. Reg. 54038 (November 16, 1992) does affect 49
C.F.R. 213.11 but only to the extent of possibly imposing speed
restrictions in certain instances. Any modification of 49 C.F.R.
213.11 will still preempt §33.83. In addition, the Commission’s
Rail Safety Division advises that it does not use or enforce this
regulation. It makes no sense to retain §33.83 or delay its
deletion when it is expressly preempted and not used by the
Commission’s Railroad Safety Division. Section 33.83 is amended as
originally published.

Section 33.84, Track Inspection.

BMWE filed comments on §33.84 regarding frequency of
inspection and other inspection criteria. BMWE is specifically
concerned that the FRA’s regulations do not limit the amount of
track an inspector may inspect in a single day. Section 33.84

specifically limits the amount of track an employee may inspect to
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100 miles of track per day. BMWE believes that without this 100
mile limitation, railroads will require their employees to inspect
more track and that the employees will be rushed and not perform
adegquate inspections. The BMWE therefore requests that the
regulation be left in place.

IRRC has filed comments on §33.84 as well. IRRC’s concern is
similar to that of the BMWE. IRRC recommends that the Commission
continue the requirement that track inspectors be 1limited to
inspecting 100 miles of track in a day.

The Commission believes that §33.84 is expressly preempted by
49 C.F.R. 213.231-213.241. The subject matter of §33.84 is covered
by the FRA regulations set forth at 49 C.F.ﬁ. 213.231~-213.241. The
FRA rulemaking at 57 Fed. Reg. 54038 (Novewmber 16, 1992) affects 49
C.F.R., 213.231-213.241 to the extent it may require additional
inspections or change the method of inspection. Any modification
of 49 C.F.R. 213.231-213.241 will still preempt §33.84.

The comments from the BMWE or IRRC do not address the issue of
whether the Commission may limit the amount of track an employee
may inspect in light of the preemptive provision of 45 U.S.C. §434
and the existence of the regulations at 49 C.F.R. 213.231-241.

Clearly under the ruling of National Association of Regqulatory

Utility Commissioners v. Coleman, 542 F.2d 11 (3rd Cir. 1976) the
Commission cannot require railroads to comply with state
regulations which differ from federal regulations. FRA could have

chosen to place a limitation on the number of miles an employeé mnay
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inspect to ensure track safety but chose instead to require track
be inspected at certain time intervals. See 49 C.F.R. 213.233.

It makes no sense to retain §33.84 or delay its deletion.
Section 33.84 is amended as originally published.

Section 33.91, General Requlations.

The UTU has filed comments on this section. In particular,
UTU objects to limiting the requirements of this section to
vehicles owned or operated by a common carrier railrocad. UTU
points out that employees are now moved from one point to another
in vehicles furnished and operated by contractors. UTU therefore
believes that any such contractor should be subject to the
provisions of this section.

IRRC has filed comments on this section as well. IRRC notes
the same concerns as UTU. However, IRRC notes that at 52 Pa. Code
§29.111 there are regulations which govern contract carriers and
brokers. IRRC recommends that the Commission include a citation to
this section in order to clarify that contract carriers and brokers
are still subject to regulation by the Commission.

The Commission believes that the comment and suggestion by
IRRC is appropriate. While it is clear that contract carriers and
brokers are subject to Commission regulation pursuant to 52 Pa.
Code §29.111, the Commission will insert a reference to that
section in §33.91 to make it clear that contract carriers and
brokers are subject to Commission regulation when transporting
railroad workers. We will therefore add a sentence to §33.91

referencing 52 Pa. Code §29.111.
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Section 33.111, Change in Status of a Station.

No comments were received with respect to §33.111 and that
section is amended as previously published.

Section 33.113, Training of Equipment Inspectors.

No comments were received with respect to §33.113 and that
section is amended as previously published.

Section 33.129, Enforcement.

No comments were received with respect to §33.129%9 and that
section is amended as previously published.

Section 3.551, Official Forms.

No comments were received with respect to §3.551 and that
section is amended as previously published.

Having considered all comments filed to the proposed
rulemaking, we believe that regulations as set forth here in Annex
A should be adopted as the final rulemaking. Accordingly, under 66
Pa. C.S. §501 and the Act of July 31, 1968 (P.L. 769, No. 210) (45
P.S. §§1201-1208), known as the Commonwealth Document Law, and
regulations promulgated thereunder at 1 Pa. Code §7.1-7.4, we amend
the regulations at 52 Pa. Code §§33.1 et seq. and 3.551 Forms E, F
and ¢ as set forth in Annex 2A; THEREFORE,

IT IS ORDERED:

1. That the regulations of the Pennsylvania Public Utility
gommission at 52 Pa. Code §33.1 et seq. and §3.551, Forms E, F and
G are hereby amended to read as set forth in Annex A.

2. That the Secretary shall submit this order and Annex A to

the Office of Attorney General for approval as to legality.
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3. That the Secretary shall submit this order and Annex A to
the Governor'’s Budget Office for review of fiscal impact.

4. That the Secretary shall submit this order and Annex A
for formal review by the designated standing committees of both
houses of the General Assembly and for formal review by the
Independent Regulatory Review Commission.

5. That the'Secretary shall deposit this order and Annex A
with the Legislative Reference Bureau for publication in the
Pennsylvania Bulletin. ,
6. That the Secretary shall serve copies of this order and

Annex A upon each of the commentators.

7. That these regulations shall become effective upon

publication in the Pennsylvania Bulletin.

8. That this rulemaking docket is hereby closed.

BY THE COMMISSION,

! Loshsl

o

“ Jdohn G. ford
Secretary

(SEAL)
ORDER ADOPTED: March 24, 1994
ORDER ENTERED: AR 31 1394

29



Sy

ANNEX A
TITLE 52. PUBLIC UTILITIES
Part 1 Public Utility Commigsion
Subpart B Carriers of Passengers or Property
Chapter 33. Railroad Transportation
Subchapter A General Provisions
§33.1 Definitions.

The following words and terms, when used in this chapter, have
the following meanings, unless the context clearly indicates
otherwise:

[Blind car--A railroad car attached behind the caboose of a
freight train or at the rear end of a passenger train upon which a
member of the crew cannot ride in order to properly protect the

rear of the train in the event of an emergency.]

Bureau--[The Bureau of Transportation of the Pennsylvania

Public Utility Commission.] The Bureau of Safety and Compliance of
the Pennsylvania Public Utility Commission

x* % Kk Kk %
Carrier--Any railroad, railway company, or corporation other
than a street railway, subject to Commission jurisdiction, which
operates [a steam or electric railroad] in this Commonwealth.
% % % %
[Nontrain accident--An accident involving passengers or
travellers if on railway company property but not on trains.]
X % Kk 0k %
[Prain accident--Any accident classified under United States

Department of Transportation regulations as a train accident.]



-y,

[Train service accident--Any accident classified under United
States Department of Transportation regulations as a train service
accident.)

* 0k % K %
Water closet--A sanitary facility for defecation, [equipped

with a hopper or trap and a device for flushing the bowl with

water.] equipped with a chemical or flush toilet.

* * * * *



Subchapter B. Service and Facilities,
§33.11. General.

[(a) If an accident occurs in a yard or on a road or division
operated jointly or in common by two or more carriers, it shall be
reported by the carrier which employes the superintendent who is in
immediate charge of the yard, road, or division in question. An
accident occurring on a private siding or track of like character
shall be reported by the carrier having possession of the
locomotive involved or responsible for the subsequent movement in
commerce of the railroad equipment involved, or employing the
person injured or killed.]

[b] (a) Bach carrier shall submit a report of each
reportable accident involving its facilities or operation in this
Conmonwealth. Such reports shall fe addressed to the Bureau of

[Transportation,] Safety and Compliance, Pennsylvania Public

Utility Commission, P.0. Box 3265, Harrisburg, Pennsylvania

[17120.] 17105-3265.

§33.12. Reportable accidents.

(a) A reportable accident is one {arising from the operation

of a carrier which results in one or more of the following



circumstances:] as defined in 49 C.F.R. and which a carrier is
required to report to the Federal Railroad Administration pursuant
to 49 C.F.R.

[y The death of a person in a train or train service
accident or of a passenger or fraveller not on a train or on
company premises in a nontrain accident, or an employe, unless the
employe accident occurs in connection with new construction, in
repair‘shops, engine houses, freight or passenger stations or
accidents at coal or water stations which do not occur directly as
the result of the operation of a train or trains.

(2) Injury to a person other than an employe, in a train or
train service accident, or to a passenger or traveller not on a
train in a nontrain accident, sufficient to incapacitate the
injured person from performing his or her customary vocation or
mode of life, for a period of more than one day.

(3) Injury to an employe, unless the accident occurs in
connection with new construction, in repair shops, engine houses,
freight or passenger stations or accidents at coal or water
stations which do not occur directly as the result of the operation
of train or trains, sufficient to incapacitate the injured person
from performing his or her ordinary duties for more than three days
in aggregate during the ten days immediately following the
accident. This paragraph applies to employes on duty and to those
classed as not on duty, but does not apply to employes classed as

passengers or trespassers.



(4) For the year 1948, damage to railroad property amounting
to more than $250, including the expense of clearing wreck, but no
damage to or loss of freight, animals, or property of noncarriers
on or adjacent to right of way. For years subsequent to 1248, such
minimum amount shall be that adopted by United States Department of
Transportation. Casualties, as provided for in this section, shall
be included in the report.

(5) All accidents occurring at highway-railroad crossings, at
grade, involving contact between engines or trains and highway
vehicles or pedestrians, irrespective of the amount of property
damage or extent of casualties.

(6) Nontrain accidents iﬁvolving highway vehicles running
into and damaging crossing gates and other types of protection
shall be reported on Monthly Statement Form UCTA-31, or such

accidents may be reported individually on Form UCTA-7.])
§33.13 ° [Telegraph and t] Telephone reports.

[A report by telephone or telegram shall be made immediately
in the event of the occurrence of a reportable accident resulting
in fatalities, except as to trespassers, and of train collisions
and passenger train derailments, as follows:] A carrier shall

immediately report to the Bureau by telephone (717) 787-9732 any

accident or incident which reguires the carrier to notify the

Federal Railroad Administration bv telephone pursuant to 49 C.F.R.




[(1) A preliminary report shall be submitted by telephone or
telegram of a reportable accident resulting in the death of a
person, except trespassers, in an accident defined in § 33.12 of
this Title (relating t§ reportable accidents) or in the death of
any person, trespasser or otherwise, in an accident defined in
§ 33.12 of this Title (relating to reportable accidents.)

(2) A preliminary report shall be submitted by telephone or
telegram of a reportable accident involving the collision of an
engine or train with another engine or train.

(3) A preliminary report shall be submitted by telephone or
telegram of a reportable accident resulting in injury to an
employe, except trespassers, in an accident as defined in §33.12 of
this Title (relating to reportable accidents.

(4) A preiiminary report shall be submitted by telephone or
telegram of a reportable accident resulting from the derailment of
any part of a passenger train carrying passengers.

(5) A preliminary report shall be submitted by telephone or
telegram of any accident which occurs at any highway-railroad
crossing at grade and involves a collision between an engine or
train and a bus, taxicab, street car, or loaded gasoline or oil
truck or trailer, regardless of whether the accident results in
injury to a person or persons and such preliminary report shall
furnish the name of the operator and of the owner of the vehicle.

(6) A preliminary report shall be submitted by telephone or
telegram of any condition which will result in the obstruction of

a main track for a period in excess of two hours.]



§33.14 Accident report forms.

[Reports shall be made on prescribed accident report forms of
the Commission (UCTA-1, UCTA-2, UCTA-7 and Statement Form UCTA-31),
as follows:

(1) UCTA-1. If no reportable accident has occurred during a
month the carrier shall submit a report to that effect on Form
UCTA-1. Such report shall be mailed to the Commission on or before
the 30th day of the month following.

(2) UCTA-2. Reports of accidents to employes, passengers,
trespassers, and others and nontrain accidents to employes,
passengers, and travellers not on trains shall be made on Form
UCTA-2 and shall be filed with the Commission on or before the 30th
day of the month following that in which the reportable accident
occurred. Form UCTA-2 is so prepared that it corresponds to the
United States Department of Transportation Form FRA F 6180-54, with
respect to spacing, and it may be prepared as a carbon copy of the
Form FRA F 6180-54. A carbon copy of Form LIBC-344 to the
Workmen’s Compensation Bureau will be accepted by the Commission in
lieu of Form UCTA-2 in filing .a report of reportable nontrain
acclidents involving employes injured and incapacitated for more
than three days. Accidents to be reported on Form UCTA-2 do not
include those occurring in connection with new construction in
repair shops, engine houses, freight or passenger stations, or
accidents at coal and water stations which do not occur directly as

the result of the operation of a train or trains. Reports shall be



filed of accidents resulting in injury to employes while engaged in
répairing track, work on or about bridges, telegraph and catenary
wires, and the like or of any similar nontrain accident, if
incapacitation is for more than three days in the aggregate during
the ten days immediately following the accident. Reportable
injuries to employes arising from the operation of section motor or
hand cars (egquipment chargeable to Account 37, Roadway Machines)
shall be reported on Form UCTA~2 or by carbon copy of Form LICB-
344.

(3) UCTA-7. Highway-railroad crossing at grade accidents
shall be reported on Form UCTA-~7, and shall be filed with the
Commission or or before the 30th day of the month following that in
which the accident occurred. All accidents which occur at public
highway crossings and involve damage to crossing gates or flashing-
light signals by a highway vehicle which does not collide with an
engine or train shall be listed and reported on Form UCTA~31 at the
end of each month, or, in lieu of filing such statement, the
carrier may file an individual report of each such accident on Form
UCTA~7. If report of an accident is submitted on Form UCTA-7, a
report of the accident on Form UCTA-2 is not required. Accidents
involving highway collisions between section motor cars or hand
cars and highway vehicles or pedestrians at public or private
highway crossing shall be reported on Form UCTA-7. All accidents

which occur at public or private crossings and involve collision



between engines or trains and vehicles or pedestrians shall be
reported on Form UCTA-7, irrespective of the extent of casualties
or the amount of damages to carrier property.

(4) UCTA-31. Monthly reports of nontrain accidents which
involved damage to crossing gates and flashing-light signals and
are defined in § 33.12(a) of this Title (relating to reportable
accidents) shall be reported on Form UCTA-~31 and shall be filed
with the Commission on or before the 30th day of the following
month. In lieu of filing monthly statements on Form UCTA-~31, the
carrier, if it so desires, may file individual reports on Form
UCTA-7 of such accidents occurring during the month.] Carriers

shall make reports to the Bureau on forms which the carrier must

file with the Federal Railroad Administration as prescribed by 49

C.F.R. Reports must be submitted to the Commission within the same

time period as such reports are required to be submitted to the

Federal Railroad Administration pursuant to 49 C.F.R.
§33.23 Reserved.
§33.31. Regulations and procedure.
Each carrier shall comply with the provisions of section [409]

2702 of the Public Utility [Law of 1937 (66 P.S. § 1178),] Code, 66

Pa. C.S. §2702 and obtain Commission approval of the construction,

alteration, or relocation of every public highway and railroad

crossing at grade, above grade, or below grade, unless the



Commission has given its prior unconditional consent to an
abandonment of service or facilities of the line of railroad upon

which such crossing or crossings are located.

§33,42. Reserved.

§33.43. Reserved.

§ 33.52. Reserved.

§33.56. Reserved.

§33.62. Locomotives.,

(a) All locomotives operated by or on each of the railroads

in this Commonwealth, except those specifically exempted, shall be
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equipped with flush or chemical toilets [or similar devices which
sanitarily dispose of human waste matter,] together with toilet
paper properly protected from soil prior to use.

* * *® ® *

{(4) Locomotives commonly known as a "GG-1" and road
switchers with or without steam generators commonly known as "EMD-
GP-7", "EMD-GP9", "ALCO-RS2", and "ALCO-RS3." This exemption will
terminate July 1, 1974.]

%* * * * *

" (f) All new locomotives of the road and road switcher type
acquired, except those excluded by subsection (b) of this section,
shall be equipped with [flush toilets or similar devices which
sanitarily dispose of huﬁan waste matter.] £flush or chemical

toilets.,
§33.63 Cabin cars,

[(a) All windows and deoor glass installed in cabin cars shall
be shatterprioof.]

[(b)] (2) * * =*

[(e)] (&) * * *

[(A)] Le) * * %

{(e)) (a) Each cabin car in use shall be equipped with
[either flashing or constant burning electric marker lights
displayed to the rear. These lights shall be of such intensity and

so equipped with proper lens as to be visible at a distance of
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3,000 feet under normal atmospheric conditions, except that cabin
cars operated exclusively during daylight hours are exempt from
this requirement.] rear end markers in accordance with Federal
Railroad Administration Requlations at 49 C.F.R.

((£)] (&) * * *

221.1 et seq.

§33.65. Camp cars and trailers.

[ (a) All screen doors on camp cars and trailers shall be
self-closing and all doors shall be equipped with hardware which
insures their proper manipulation, and shall be maintained in such
a manner as to insure proper functioning of doors at all times.
The doors shall be provided with windows having sash so constructed
and maintained as to insure easy opening.

(b) All camp cars and trailers shall be properly heated and
shall have adequate ventilation obtained by windows opening to the
atmosphere. Such windows shall be so constructed and maintained as
to insure easy opening. Both windows and doors shall be equipped
with screens for use during the season when flies and insects are
prevalent. The use of properly functioning air-changing and air-
cooling equipment is permitted.

(c) All camp cars and traiiers shall be lighted electrically
and equipped with sufficient fixtures to insure adequate

illunination.
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() No room shall be designated for sleeping purposes, in any
camp or trailer, which does not provide a minimum of 250 cubic feet

of air space for each occupant. ]

[(e)) a) * *

[ () All camp cars and trailers shall be provided with
adequate toilet rooms, showers, wash basins, and hot and cold
running water; a minimum of one facility shall be provided for each
15 persons to be accommodated. ]

[ {g) All camp cars and trailers shall contain adequate
individual locker space equipped for individual locking in which
employes may store clpthing and personal belongings., ]

[(h)] (b)Y * * =

[ (1) If employes are furnished meals in camp cars or
trailers, adeguate and sanitary facilities, dining space, and
accommodations shall be provided.

(3) If kitchen cars are furnished, such cars shall be
properly ventilated and shall be well equipped with refrigeration
equipment for preserving food and adequate kitchen equipment for
the preparation and serving of food. Kitchen cars shall be
maintained in a clean and sanitary condition at all times.

(k) All camp cars, trailers, and kitchen cars shall be
provided with an adequate supply of pure and potable water,
obtained from a source approved by the Department of Health of the

Commonwealth.
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(1) All camp cars and trailers shall be equipped with a
suitable drinking water container, a suitable container for
individual paper drinking cups, and an adequate supply of paper
drinking cups, toilet tissue, and paper towels. The use of a

common drinking cup and a confion towel is prohibited.

(m) All employers shall maintain camp cars, trailers, and
kitchen cars, including the plumbing, lighting, heating and
ventilating systems, and shall keep such cars in good repair, in a
clean condition, and free from vermin and any accumulation of dirt,

garbage, or other refuse.]
§33.66. Safety glazing in railroad equipment.
(a) Every railroad over which the Commission has

jurisdiction, operating within this Commonwealth, shall provide

safety glazing in all windows and doors in accordance with 49

C.F.R. in 1lieu of other glazing in all cars, cabin cars and
locomotives used in the transportation of passengers and employes
of the company, including those engaged in the operation of the
equipment.

[ (b) "Safety glazing material," as used in this section,
shall be construed to mean any glass or transparent product

manufactured or fabricated in such manner as substantially to
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prevent shattering and flying of the glass or transparent product
when struck or broken, and which is approved by the Commission for
use in appropriate locations.

(c) One third of all equipment, to which this section
applies, of each railroad shall be in compliance with the
provisions of this section on or before July 31, 1975; 2/3 of such
equipment shall be in compliance by July 31, 1976; and the
remaining equipment shall be so equipped on or before July 31,
1977; in any event equipment not in compliance shall not be
operated within this Commonwealth after July 31, 1977.

(a) Glazing material used in automotive-type railroad
equipment designed for use on land highways shall be in conformance
with Federal Rules and Regulations~-49 C.F.R. Part 571 (relating to
Federal motor vehicle safety standards).

(e) The minimum standards for glazing material used in
railroad equipment, other than automotive-type equipment designed
for use on land highways, shall be standards described in USAS
Z26.1-1966 and in Underwriters Laboratories Standard for Safety
UL972 insofar as it has been adopted as American National Standard
designated ANSI SE4.5-1972, with exceptions as noted and for use in
locations as set forth in subsection (£) of this section.

(£) Reference should be made to the Table 1-Page 11=-Grouping
of Tests-USAS Z26.1 and numbered paragraphs on pages dated June 2,

1972 ANSI SE4.5-1972:
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(1) Ssafety Glazing Material for use in windshields for
locomotives, railroad equipment and engineman’s compartments of
multiple unit cars. Glazing material for use in windshields shall
have minimum properties as determined by tests listed in Item 1,
Table 1 USAS 726.1-1966.

(2) Safety Glazing Material for use in side windows of
locomotives, railroad equipment, engineman’s compartments of
multiple unit cars and in cabin cars. Glazing materials for use in
side windows shall have minimum properties as determined by
tests listed in Item 4, Table 1 USAS Z26.1-1966, with the following
exceptions:

(i) Rigid plastic material may be coated.

(ii) In lieu of the ball impact test in Item No. 4 USAS 726.1
the material shall be qualified under Test No. 4 Multiple Impact
Test; Test No., 5 Thermal Conditioning Test for Outdoor Use; and
Test No. 7 High-Energy Impact Test as described on Pages 5, 6 and
7 dated June 1972 of>ANSI SE4.5-1972.

(iii) That material shall be tested for abrasion resistance
by testing in the manner described in Test No. 17 USAS 7%26.1 except
the specimens shall be subjected to abrasion for 300 cycles and the
results interpreted on the basis of the arithmetic mean of the
percentages of light scattered by the three abraded specimens not
exceeding 5.0%.

(3) 8safety Glazing Material for use in passenger car windows
and doors except for engineman’s compartments in multiple unit

cars. Glazing materials for use in windows and doors shall have
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the minimum properties as determined by tests listed in Items 3 or
5-Table 1 USAS Z26.1 except that rigid plastics may be coated and
shall show abrasion resistance as described in paragraph (2)(iii)
of this subsection.

(4) Marking. Marking of safety glazing material shall be in
accordance with Paragraph 6 USAS 2Z26.1 and Paragraph 8 on Page 7
dated June 1972 of ANSI SE 4.5-1972.]

* * * * *

§33.76 [Additional trains.]) Trial, temporary, additional
service or service contingent upon outside funding.

[Nothing contained in §§33.,71~33.77 of this Title (relating to
passenger train service) shall prevent rail carriers from operating
extra passenger trains, exfra sections of scheduled trains, or the
scheduling of additional passenger trains. If prior notification
to the Commission of temporary or +trial operation of such
additional schedule is given. Commission approval as set forth in
§§33.71-33.77 of this Title (relating to paséenger train service,)
will not be reguired for the removal or termination of such
temporary or trial service, or schedule.]

Nothing contained in §33.71-33.78 of this title (relating to

passenger train service) shall prevent rail carriers from operating

extra passender trains, or extra sections of scheduled trains. A

rail carrier may provide scheduled additional trains or scheduled

gservice on lines without rail passenger service. If prior notice

is given to the Commission that such service is temporary, trial or
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contingent wupon outside funding, then Commission approval as

required by this chapter shall not be redguired to remove the

service but rather the carrier shall provide prior notice of such

termination to the Commission.

If the carrier does not have a certificate of public

convenience for the temporary, trial or service contingent upon
outside funding; then upon prior notice to the Commission as

provided above, the secretary shall issue such a certificate of
public convenience for the service endorsed as for "temporary,
trial or service contingent upon outside funding."

§33.77. Saving clause,

Nothing contained in §§33.71-33.77 of this Title (relating to
passenger train service) shall preclude the Commission from
instituting a proceeding upon complaint or upon its own motion
concerning the adequacy of passenger train service rendered by any
carrier in accordance with the provisions of the Public Utility
[Law (66 P.S. § 1101 et seq.)], Code 66 Pa. C.5. 101, et seg. nor
shall it preclude any railroad carrier from voluntarily filing with
the Commission an application for Commission approval of the
removal, elimination, or substantial change in any passenger train

prior to the preparation of timetables effectuating such changes.

§33.81 Reserved.
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§33,82. Resgserved.

§33.83. Reserved.
§33.84. Reserved.

* * * * *

§33.91. General regulations,

(a) Each motor vehicle shall be inspected at the regular
intervals prescribed by law and shall display a valid Commonwealth
inspection certificate or be'in compliance with the applicable
reciprocity provisions of the Vehicle Code of Pennsylvania (75
[P.5.] E_al_g_i_ § 101 et seq. Each motor vehicle shall conform

with all other provisions of the Vehicle Code and laws applicable
to its type and classification. For purposes of this Section,
motor vehicles shall mean any vehicle owned or operated by a common

carrier railroad used to transport railroad employees. Contract

carriers or brokers utilized by common carrier railroads shall be
subject to the provisions of 52 Pa. Code 29.111.

* ok 0k ok *

(jJ) Transportation of explosives and detonators shall conform
with all appropriate provisions of The Vehicle Code of Pennsylvania
(75 [P.S.] Pa. C.S. §101 et seqg.) and the regulations of the

Hazardous Substances Transportation Board of the Commonwealth. No
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explosives or detonators may be carried on vehicles transporting
personnel other than gualified blast men, one of whom shall be the
driver of the vehicle,

* * * * *

(m) Each vehicle driver shall be at least 18 years of age and
possess a valid driver’s license issued by this Commonwealth for
the type of vehicle used and service performed or comply with the
applicable reciprocity provisions of The Vehicle Code of
Pennsylvania (75 [{P.S.) Pa. C.S. §101 et seq.). The driver shall
be responsible for the safe and legal operation of the vehicle and
have full authority for its control. If not more than five persons
comprise the work crew, the vehicle driver may be responsible for
the conduct of the passengers. If a foreman or leader is present,
such individual shall be responsible for the safe and disciplined

behavior of personnel while in transit.

* * * %* *

§33.111. Change in status of a station.
* %* *® * *®
(b) Subsequent to the filing of an application seeking
appro&al of one or more of the changes listed in subsection(a) of
this section, the applicant shall post due notice of the proposed
change in the station involved and at three other conspicuous

places in its vicinity. In addition, the applicant shall serve a

copy_of the application on the county, township and the city or

borough where the station is located of the proposed change in the
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status of the station. Notice to the public of the change in the

status of the stations shall be made at the same time applicant

files its application and will consist of advertising once a week

for two consecutive weeks in a newspaper of general circulation in

the area and contiguous to the area where the station proposed for

abandonment or change in status is located.

* * * * *

§33.113. Reserved.

Subchapter €, Clearances

§33.129. Enforcement.

{(a) Application. The provisions of this section apply to
violations of the Commission’s regulations or orders or other law
of the Commonwealth which is enforceable by the Commission. It
ghall not apply to the exercise of authority which a Federal agency
has delegated to state enforcement personnel under section 206 of
the Federal Railroad Safety Act of 1970, (45 U.S.C. § 435) or to
other regulation or requirement preempted by Federal law.

(b) Issuance of emergency order. When a qualified safety
inspector determines through testing, inspection, investigation or
research that a locomotive, car, other facility or eguipment of a

railroad is so imminently hazardous as to present a dangerous or
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potentially dangerous condition likely to result in injuries to any
persons or in damage to property or in breakdown by reason of the
fact that the equipment, track, locomotive, rolling stock or other
facility being in violation of a law, regulation or order which the
Commission is legally authorized to enforce, such inspector shall
declare such locomotive, car or other facility "OUT OF SERVICE",
(c) Action, by inspector. When an inspector declares a
locomotive, car or other facility "OUT OF SERVICE", he shall affix
thereto in a prominent place an "OUT OF SERVICE NOTICE" on Form
PUC~-BT-6. Such affixing of "OUT OF SERVICE NOTICE" shall
constitute legal notice that the locomotive, car or other facility
shall not be used or operated except as provided under Part IV
regulations until all defects noted thereon shall be repaired.
Such form shall not be removed by anyone until the defects noted by
the inspector have been corrected by the railroad company, and the
locomotive, car or other facility is placed in full compliance. In
the case of a track or other facility for which it is not practical
to affix an "OUT OF SERVICE" notice, the qualified inspector shall
furnish immediate telephone or telegraphic notification to the
owner of the track (in lieu of the affixing an "OUT OF SERVICE
ﬁOTICE"), describing the conditions, specific locations and defect.
When an "OUT OF SERVICE NOTICE" has been affixed, the gualified
inspector -shall furnish Form PUC-BT~5 in duplicate by the most
expeditious manner to the railroad immediately responsible for the
operation of the defective locomotive, car or track. Such Form

PUC-BT-5 shall indicate thereon the nature of the defects involved
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which caused the equipment or other facility to be placed "OUT OF
SERVICE". 1TIn addition the inspector shall immediately forward a
copy of the Form PUC~BT-5 to the Secretary of the Commission, with
a copy thereof to be retained by the qualified inspector.

(d) Reduction in maximum speed of track. When a qualified
Commission inspector determines the existence of a hazardous local
track condition, the inspector shall furnish immediate telephone or
telegraphic notification to the owner of the track that movements
within defined limits of the track must be made at a reduced
maximum speed, which shall be that speed applicable to the highest
FRA élass designation vwhich the inspector determines is
appropriate. Within 48 hours of the telephone or telegraphic
notification, the gqualified inspector shall furnish Form PUC~BT-5
shall indicate thereon the full particulars of the conditions and
the violations which create local safety hazards. Such conditions
or violations shall be fully repaired or otherwise brought into
compliance with the highest FRA class designation applicable to the
speed at which trains will operate on the track in guestion.

(e) Action by a railroad. When any locomotive, car or
facility of a railroad has been declared "OUT OF SERVICE", it shall
be removed from service until the defect or defects are corrected.
In the case of track being reduced in élass, the railroad shall
take the steps necessary to insure compliance with the findings of
the Inspector. For the purpose of making necessary corrections,
defective locomotive units, freight cars, cabin cars and paSsenger

carrying cars may be moved to the nearest available point where the
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unit can be repaired, provided that other similar units in suitable
operation condition are also a part of the consist. When the
defects noted on Form PUC~BT-5 have been corrected, the railrocad
shall complete the "Carrier Certification" portion of Form PUC-BT-5
and forward the entire form to the Secretary of the Commission at

the address shown thereon.

(£) Review. Review =hall be in accordance with the
following:

(1) Upon issuance of Form PUC-BT-5, the railroad

involved may request a reinspection. The Chief Engineer or an

engineer designated by the Commission shall arrange for an
immediéte reinspection by a second qualified Commission inspector.
If, on reinspection, the decision of the original inspector is
sustained or modified by the Chief Engineer or an engineer
designated by the Commission, the Chief Engineer or an engineer
designated by the Commission shall hotify in writing the railroad
that the original finding is affirmed or modified. If, however,
the decision of the original inspector is not sustained, the
inspector shall immediately remove the "OUT OF SERVICE NOTICE", and
enter an appropriéte notation on the related Form PUC-BT-6; and the
restrictions of the Notice shall then cease to be effective.

(2) In the event the Chief Engineer or an engineer designated
by the Commission, on the basis of the reinspection, affirms or
modifies the original finding, a railroad may then request complete

review within 30 days of the affirmation or modification, by the
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Commission, which may, after affording an opportunity for hearing,
at which the inspectors shall be present, and at which other
interested parties may testify, affirm, set aside, or modify in
whole or in part, the actions taken. Requests for review by the
Commission shall recite the facts relevant to the issuance and
review of the "OUT OF SERVICE NOTICE“. Actions on such reviews
will be scheduled on an expedited basis in relation to other

Commission business.

(3) The requirements of an "OUT OF SERVICE NOTICE" shall be
effective pending action by the Commission.

(4) Requests for extension of time for compliance based on
good cause will be decided by the cOmmission upon petition of the
common carrier.]

{(g)] (a) Penalties. Any violation of this [section] chapter
shall subject the violator to civil or criminal penalties as the
fact] Public Utility Code may provide. Each day of noncompliance
shall constitute a separate violation. [However, where a car or
locomotive shall have been properly equipped and such equipment
shall have become defective or insecure while such car or
locomotive was being used by such carrier, such car may be hauled
from the place where such eqqipment was first discovered to be
defective or insecure to the nearest available point where such
equipment caﬁ be repaired, without 1liability for the penalties
imposed by this section, if such movement is necessary to make such

repairs and such repair cannot be made except at such repair
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point.) The Commission may use whatever procedures it deens

appropriate to enforce the provisions of this chapter. Any
sections of this chapter which incorporate regulations found in 49

C.F.R. shall be enforceable pursuant to the provisions of 49 C.F.R.
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TITLE 52 PUBLIC UTILITIES
Part 1 Public Utility Comission
Subpart A
Chapter 3. Special Provisions

Subchapter H. TForms

§3.551 Official Forms

E. APPLICATION FOR APPROVAL OF INSTALLATION,
REMOVAL OR SUBSTITUTION OF PROTECTION AT
PUBLIC CROSSINGS

(Public Utility {[Law,] Code Section [409(b)] 2702 (b)
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F. PETITION FOR DAMAGES FOR PROPERTY TAKEN,
INJURED OR DESTROYED IN A RAILROAD
CROSSING PROCEEDING

(Public Utility ([Law,] Code Section [411] 2704

5. Petitioner has been damaged in the sum of $

by reason of said construction, etc. for which he is entitled to be
compensated under the provisions of [Article IV,] Section [411]

2704 of the Public Utility {[Law,] Code and submits as Schedule B

attached hereto, full particulars of his claim.
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G.

APPLICATION FOR APPROVAL OF THE CONSTRUCTION,
ALTERATION, RELOCATION OR ABOLITION OF ANY
CROSSING AT GRADE OR ABOVE OR BELOW GRADE

(Public Utility [Law,]} Code Section [409] 2702
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Railroad Safety Advisory Committee

Dark Territory Working Group
Task 10-02

December 14, 2010
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Sec . 406 Development and Use of

Rail Safety Technology
- Not later than 1 year after enactment of the Lagging behind
RSIA of 2008...
- ... prescribe standards, guidance, regulations, NPRM, Final Rule
or orders...

- ... governing the development, use, and
implementation of rail safety technology in dark
territory...




Safe Technologies for Dark Territories
— Is this a New Issue?

NO! April 19, 2007: FRA Technical Conference, Informal Safety Inquiry

What technologies are being offered that are Safety-relevant and pertain to
railroad operations that are not already within some clearly defined
regulatory program.

How the technology is béing used. Some technology is being used in a
manner other than that which the manufacturer intended.

What kind of safety analysis is being performed before it's introduced,
what kinds of safeguards are being utilized to implement the technology
and how personnel who are going to interact with the technology are
being trained and familiarized with that technology.
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PTC Technologies vs. New Tech

nologies in

Dark Territories: Similarities and Differences

PTC Technology
Is technology nature shifted
(microprocessor-based, Yes
communication-based)?
Is voluntary participation Yes
encouraged? 49 CFR Part 236, Subpart H
Is implementation Partially
mandated? 49 CFR Part 236, Subpart I
Performance-based Yes
regulations?
Is safety and risk Yes

assessment set?

New Technologies in
Dark Territories

Predominantly

Yes
Not regulated.

No
Should it be? Yet to
be determined.

Yet to be determined.

No
Yet to be determined.



Route Mileage by Signal Control Type*

B CTC EABS HCab W Dark

Dark Territories

68000

/ 3000

Cab signaling ABS

*Data from Volpe Rail Network, 1996. The network contains 133,000 route miles, of
which 65,000 are equipped with some type of signal control.

2005: 40% (62,000 track miles) — Dark Territories. 60% (92,000 mi —
Signaled. 82% of total train traffic is operated on signaled trackage.
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P Type of Regulations
Prescriptive? Performance-based?




Working Group Formation

If you have not yet submitted nominations for participation please do so.
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Timeline for the Working Group Task

Goal: September 30, 2011 - To report recommendations to the FRA
Administrator for a proposed or interim final rule.

Meetings: Every 5-6 weeks starting February 2011, 5-6 meetings total.
Proposed date for the first meeting: Wednesday, February 16, 2011,

Scope of work and schedule is to be discussed in January 2011 and
finalized during the first meeting of the Working Group.
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EXHIBIT “C”



BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:
Bureau of Transportation & Safety, Rail :
Safety Division Procedural Streamlining Project Docket No.

Filed Electronically

PETITION FOR APPEAL FROM ACTION OF STAFF

The Keystone State Railroad Association (“KSRRA”), as represented by the law firm of
Nauman, Smith, Shissler & Hall, LLP, hereby petitions for appeal from action of the staff in
regard to its interpretation and enforcement of 52 Pa. Code § 33.126 in the above-referenced,
undocketed matter,! pursuant to the provisions of 52 Pa. Code §§ 5.44 and 1.56(b), as follows:

1. In response to skyrocketing general assessments made against railroads in the
2007-2008 and 2008-2009 fiscal years, KSRRA initiated a study of procedures for the regulation
of rail—highway crossings in neighboring sta’ges, with the goal of identifying best practices to
increase efficiencies and cut assessment costs directly attributable to Commission regulation of
the railroads.

2. Representatives of KSRRA met with representatives of the Commission legal

staff and Rail Safety Division engineering staff for the purpose of presenting the results of its

! KSRRA was provided the opportunity to appeal the staff decision detailed herein

in the letter from Michael Hoffman, Director of the Bureau of Transportation & Safety, Rail
Division (“BTS”), dated April 28, 2011, attached hereto as Exhibit “H.” A request that the

Secretary’s Bureau open a proceeding for purposes of this appeal is made in a separate letter to
Secretary Chiavetta.

i EXHIBIT
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study and discussing KSRRA recommendations for streamlining certain procedures to achieve
greater efficiencies in the carrying ou(} of its mandate,

3. The joint Commission-industry effort to attempt to achieve greater procedural
efficiencies within the current regulations had earlier received the endorsement of then-
Commission Chairman James Cawley.

4, KSRRA received its initial Commission staff response to its recommendations, as
approved by the Commission, in the memorandum attached hereto as Exhibit “B,” which was
sent on October 23, 2009,

5. KSRRA responded to the staff recommendaﬁoﬁs, seeking further information and
clarification, in the letter dated January 13, 2010, which is attached hereto as Exhibit “C.”

6. The Rail Safety Division adopted a pilot program regarding streamlined
procedures on February 4, 2010, which are contained in the document attached hereto as Exhibit
“D.” The pilot program was scheduled to runbthrough the end 0f 2010 and then be evaluated.

7. KSRRA received responses to its earlier inquiries and requests for clarification, as
well as notice of the pilot program, in the letter dated February 5, 2010, attached hereto as
Exhibit “E.”

8. KSRRA had no objection to any provision of the pilot program as expressed in
Exhibits “D” and “E.”

9, The pilot program was extended to March 30, 2011. On March 15, 2011, KSRRA
representatives were invited and met with Commission Law Bureau Deputy Counsel, the

Director of BTS, and the new Manager of the Rail Safety Division to discuss the results of the



pilot program. At that meeting, KSRRA was presented with the document titled Rail Safety
Division, Streamlined Procedures, dated March 10, 2011, attached hereto as Exhibit “F.”

10. | KSRRA objects to the staff’s reversal from the pilot program in paragraph 4 of
Exhibit “F.” In that paragraph, BTS reversed its prior position that a railroad need not file an
application for exemption from the Commission’s regulations when construction projects
involving only railroad-owned facilities were involved, such as trestles or tunnels, which would
result in a greater substandard clearance to a pre-existing substandard clearance. As noted in that
paragraph, BTS stated its belief that the PUC’s requirements at 52 Pa. Code § 33.126 prohibit the
Ré,ﬂ Safety Division from granting “a waiver” to railroads for substandard clearances in these
circumstances. |

11.  Section 33.126 of the Corﬁmission iegulations grandfather substandard clearances
that were in place prior to the adoption of the Commission’s regulations in 1946, but requires the
minimum clearances to be provided whenever a building structure or facility having substandard
clearances “is relocated or reconstcuéted.” That section further provides that the Commission
méy grant specific requests “for the future continuance of prior clearances af suci1 reconétructed
buildings, structures or facilities, if application is made 1:'>ursuant to Commission procedures.”

12.  Following extensive discussions, BTS agreed to reconsider its position and asked
KSRRA to put its position in writing. BTS extended the effective date of the pilot program
through June 30, 2011, for this purpose.

13.  KSRRA stated its position on this issue in the letter dated April 7, 2011, which is

attached hiereto as Exhibit “G.” In that letter, KSRRA reiterated its position that it was not



seeking a waiver of § 33.126, but rather a logical interpretation of that regulation under
Commission precedent and the furtherance of safety-related considerations.

14.  In the letter and case summaries attached as Exhibit “G,” KSRRA pointed ou£
how the Commission has traditionally used the term “reconstruction” to mean removal of the
present structure and its replacement with a new structure. When track is lowered in a tunnel to
achieve greater clearances, it is termed an “alteration.” Lesser work than removal and
replacement, such as construction of a new drainage system on a bridge, is likewise termed an
“alteration” or “rehabilitation.” “Repairs” are deemed to include matters such as the replacement
of components of a bridge.

15.  Information was provided in Exhibit “G” that in order to achieve greater overhead
clearances in tunnels, either the track is lowered or the roof is raised. The track is lowered by
undercutting the rock and lowering the frack an& ballast. The roof is raised by shaving off the
liner and some existing rock and generally involves just the upper part of the roof structure.

16.  Greater clearances are achieved on trestles or railroad bridges by modifying the
bracing of those structural members above or immediately adjacent to the track that limit
clearances.

17. The type of work to achieve greater clearances in railroad tunnels or trestles
squarely falls within the term “alteration,” not “reconstruction” as used by the Commission.
Since this type of work does not involve “reconstruction,” no approval is or should be required
under 52 Pa. Code § 33.126.

18. By letter dated April 28, 2011, attached hereto as Exhibit “H,” BTS rejected

KSRRA’s reasoning in its letter dated April 7, 2011, continuing to state that KSRRA was

-4-



seeking a “waiver” of the Commission’s substandard clearance regulations. That letter also
invited KSRRA to file an appeal pursuant to the provisions of 52 Pa. Code § 5.44 if it disagreed
with the determination of BTS.

19.  KSRRA'’s position regarding the application of § 33.126 to only “reconstructed”
or “relocated” facilities is supported by the Commonwealth Court’s application of this regulation
to such structures in Norfolk Southern Railway Co. v. Pa. Public Utility Commission, 870 A.2d
942, 950-952 (2005).

'20.  Commission staff’s interpretation of § 33.126 would do nothing to promote the
Commission’s primary mission of enhancing safety. The railroad work to achieve greater
clearances, even if if does not meet current standards, enhances safety and would only apply
when public roads or the facilities of other public utilities are not involved.

21, While doing nothing to enhance safety, Commission staff’s interpretation of this
regﬁiaﬁon would merely waste Commission and railroad company time and resources for a
meaningiess exercise of the approval process. As such, the Commission staff’s interpretation is
contrary to the spirit of the effort to achieve greater procedural efficiencies within the pfesent
regulations without adversely affecting the Commission’s safety mandate.

WHEREFORE, the Keystone State Railroad Association respéctfully requests that this
Honorable Commission reverse the decision of the Bureau of Transportation and Safety staff in
regard to paragraph 4 of its proposed permanent streamlined procedures dated March 10, 2011,
attached hereto as Exhibit “F” and reinstate the provisions of the pilot program as contained in

paragraph 4 of the document dated February 4, 2010, which is attached hereto as Exhibit “D.”



Date: May 20, 2011

Respectfully submitted,
NAUMAN, SMITH, SHISSLER & HALL, LLP

Benjamin C. Dunlap, Jr., Esquire ”
Supreme Court ID #66283

200 North Third Street, 18" Floor
P. O. Box 840

Harrisburg, PA 17108-0840
Phone: 717-236-3010

Fax: 717-234-1925

Attorneys for Keystone State Railroad Association



VERIFICATION

I, Benjamin C. Dunlap, Jr., Esquire, a member of the firm of Nauman, Smith, Shissler &
Hall, LLP, attorneys for Keystone State Railroad Association (“KSRRA”) in the foregoing
proceeding, make this verification on behalf of KSRRA, and do state that as an attorney for KSRRA,
I am authorized to make this Verification on behalf of KSRRA, and further state that, based on
information provided to me by KSRRA, the facts set forth in the foregoing Petition for Appeal
From Action of Staff are true and correct to the best of my knowledge, information and belief.
understand that my statements are made subject to 18 Pa. C.S. § 4904 providing for criminal

penalties for unsworn falsification to authorities.

2%(0%/

Benjamin C. Dunlap, Jr., Esquire

Date: May 20, 2011



KEYSTONE STATE RAILROAD ASSOCIATION

SUMMARY/ANALYSIS OF
RATILROAD-HIGHWAY CROSSING
REGULATION IN SELECTED STATES

AND RECOMMENDATIONS FOR STREAMLINING PA

L Overview

PUC PROCESSES TO REDUCE COSTS
BY
BENJAMIN C. DUNLAP, JR., ESQUIRE
NAUMAN, SMITH, SHISSLER & HALL, LLP

- In response to skyrocketing assessment costs against railroads in the past two years, as
well as overtures from the PUC that it is open to an examination of its procedures to achieve
regulatory cost savings, Norfolk Southern, Conrail and CSX funded a study on behalf of the
Keystone State Railroad Association (KSRRA). The study has two distinct parts:

(1)

(@

An examination of how Pennsylvania’s neighboring states, as well as the
State of Illinois, regulate rail-highway crossings. This portion of the study
not only looked at the statutory provisions, but also involved discussions
with appropriate highway administration or public utility commission
employees as to how the states’ statutes and regulations are carried out in
practice.

Recommendations for changes in Pennsylvania statutory provisions and
Public Utility Commission staff practices to achieve lower assessments.
Less PUC staff time and resources would be required if streamlined
procedures are implemented, resulting in lower direct costs of regulation.
The recommendations should also result in lower indirect costs for the

‘railroads through less employee time spent on streamlined procedures.

This report deals only with those recommendations that are thought can be achieved

without legislation.

Any proposed legislative changes will be addressed separately. The

recommendations come from discussions with CSX, Conrail and Norfolk Southern legal and
engineering staffs and input from the broader KSRRA membership. The recommendations were

shaped through discussions with PUC legal and Bureau of Transportation and Safety personnel,
who have been most cooperative in this effort.
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1I. Separated Grade Crossing Regulation’

Delaware:

DelDOT 1is vested with authority over the construction of both highway over
railroad bridges (“highway bridges”) as well as railroad over highway bridges (“railroad
bridges™). 2 Del.C. § 1804(b); 17 Del.C. § 703. According to Leo Graci, Railway Coordinator
at DelDOT, Delaware has a very informal process for the construction, reconstruction or
alteration of separated grade crossings. The vast majority of these are highway bridges, because
the state is so flat, he said. The state will determine the need to establish a highway bridge.
After determining the type, size and location of the bridge, it will then approach the participating
railroad. The state generally pays the costs of construction. Del.DOT will then approach the
participating railroad and enter into an agreement. for the construction of the crossing. Disputes
are settled by hearings conducted by DelDOT. 2 Del.C. § 1804(c).

DelDOT has the authority to order the maintenance of crossings by any party. 2
Del.C. § 1804(b). According to several DelDOT employees, the state is responsible for
maintenance of highway bridges in their entirety. The highway authority is generally responsible
for the substructure of railroad bridges, with the particular railroad responsible for the
superstructure.  When railroads have failed to maintain the superstructure of railroad bridges,
DelDOT has initiated legal proceedings. Most of the roads in Delaware are under the
jurisdiction of the state, with the exception of those within incorporated cities such as
Wilmington, according to David Campbell, Program Support Manager, Delaware Transit Corp.

Tlinois:

The Illinois Commerce Commission has authority over separated grade crossings
in that state. 625 ILCS 5/18¢-7401(3). The initiating party must seek the permission of the
Commerce Commission to construct a new highway or railroad bridge or to alter an established
- crossing. Id.; 92 ILADC 1535.602. The process is initiated by the filing of a petition with the
Commission. The Commission has authority to prescribe the terms of construction and allocate
expenses among railroad, state, county, municipality or other public authority or party in interest
following hearing, based upon benefits conferred. 625 ILCS 5/18¢-7401(3). The Commerce
Commission can order maintenance and allocate costs between the railroad, state, county,
municipality or other party in interest. Id. According to Steve Natrisch, Chief Counsel for the
Commission’s Transportation Bureau, the railroad usually maintains railroad bridges and the
highway authority usually maintains highway bridges.

! Where Section 130 monies are used, the federal government places uniform

restrictions on the costs that can be imposed upon railroads. Therefore, discussion of cost
allocations in this study involves only those projects where federal funds are not used.
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See expedited procedure under Illinois at-grade crossing regulation section.

Maryland:

The Maryland State Highway Administration (“SHA™) has regulatory authority
over separated grade crossings. Maryland Code, Transportation §§ 8-639, 8-640(b)(2). Where
the separated grade crossing would eliminate a grade crossing, Maryland statutory law provides
for a 75% state/25% railroad split on construction costs for both highway and railway bridges.
However, according to Monica Pats, Special Assistant to the Director, Office of Structures, SHA,
in practice railroads generally pay no costs for the construction or replacement of highway
bridges. Where the state had proposed to eliminate an at-grade crossing by the construction of a
railroad bridge, the involved railroad paid the state a set amount for the construction.

Maryland does not have a formal application process for the construction or
replacement of separated grade crossings. Instead, the state and the involved railroad negotiate
and enter into agreements. Glenn Vaughan, Deputy Director, Office of Structures, SHA, said
that he never remembers any time that disputes were not worked out, although the negotiations
are many times difficult. The process in Maryland may be more informal than in Pennsylvania,
but it is not any easier, he said. The process leaves “a lot of blood on the tracks and a lot of bad
feelings” in his opinion.

Maryland statutory law provides that maintenance costs for separated grade
structures are split 75% state/25% railroad. However, in practice, highway bridges are
maintained by the state or other highway authority while the railroad is responsible for the
maintenance of a railroad bridge, according to Ms, Pats.

New Jersey:

The State Highway Department has regulatory authority over separated grade
crossings in New Jersey. N.J.S.A. 27:1A-62. The DOT or New Jersey Transit Corporation is
responsible for the construction and costs of new highway bridge projects. The law provides that
construction costs for railroad bridges be allocated 15% to the railroad and 85% to DOT.
N.J.S.A. 48:12-49.1. In practice, however, the state typically pays 100% of the construction
costs of all new bridges, according to Todd Hirt, Project Engineer, Railroad Engineering and
Safety Unit, NJT DOT.

New Jersey utilizes the same process as in Pennsylvania for the construction of
new crossings and the alteration of crossings. A party files a petition with the DOT. A site
conference is then held in all circumstances. If there is agreement among the parties, the DOT
issues an Order setting forth the parties’ responsibilities. If a party takes exception to the project,
an exception review comumittee reviews the Order. If a party objects to the review committee’s
determination, appeal can then be taken to an Administrative Law Judge and a hearing is held.
In Mr. Hirt’s experience, very few matters go to the hearing stage.
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The maintenance responsibility for all highway bridges is assigned to the DOT,
New Jersey Transit, the county, or other public entity. N.J.S.A. 27:5G-5, 8, 9-11, 13. The
railroad is responsible to keep railroad bridges in good repair. N.J.S.A. 48:12-49. The costs of
enlarging, changing, reconstructing, relocating or modifying any railroad bridge are allocated 5%
to the railroad and 95% to DOT. N.J.S.A. 48:12-49.1. However, the state is responsible to
maintain, repair, and renew structures carrying railways over highways that were constructed or
reconstructed after December 27, 1960. N.J.S.A. 48:12-75.

New York:

In New York, authority for separated grade crossings is vested in the State DOT.
61A NY Transportation Law § 14.15. According to the state’s general railroad law, if a new
separated grade crossing is requested by a municipality, the railroad and municipality split the
construction costs 50/50. 49 NY Railroad Law § 94(2). If a new separated grade crossing is
requested by a railroad, it bears the entire expense. 49 NY Raiiroad Law § 94(1). Changes to
existing separated grade crossings under the Railroad Law are split 50% railroad, 25% state and
25% municipality. 49 NY Railroad Law § 94(3).

The construction of a highway or railroad bridge on an interstate highway is a
100% DOT expense, however. 25 NY Highway Law § 340-b, The state also has a grade
crossing elimination program. See 61A NY Transportation Law § 222. It is unclear from the
law how costs are allocated under the program.

The law provides for hearings by a DOT Administrative Law Judge for the
construction or alteration of crossings. According to Donna Hintz, an associate attorney with the
New York DOT, the hearings are held even when the parties are in agreement for such changes.
An example would be when a railroad bridge was changed to a pedestrian crossing. However,
according to Carl Roe, Principal Engineer-Public Projects of CSXT, hearings are not held in
routine matters.

The Railroad Law provides that the railroad is responsible for maintenance of the
framework and abutments of a highway bridge, and the municipality is responsible for the
roadway and approaches. 49 NY Railroad Law § 93. It further provides that the railroad is
responsible for the bridge and abutments of the railroad bridge, with the municipality responsible
for the subways and their approaches. Id. The responsibility for new separated grade crossings
under the Grade Crossing Elimination Act are assigned by DOT to the railroad, state or local
municipality pursuant to the Highway and Railway Law. 61A NY Transportation Law § 222(6).
The maintenance responsibility for both highway and railroad bridges on interstate highways is
assumed entirely by the state. 25 NY Highway Law § 340-b.

In spite of those provisions of the law, inpractice the highway authority generally
maintains highway bridges and the railroad generally maintains railroad bridges, according to the
experience of several railroads operating in New York. However, Carl Roe said that in his
experience with CSXT and Conrail, railroads still have partial maintenance responsibility at most
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local highway bridges in New York, except where there are agreements relieving the railroad of
responsibility. Railroads also have some residual maintenance responsibility for a few older
state highway bridges, he said.

Ohio:

A petition needs to be filed with the Court of Common Pleas for the establishment
of a new separated grade crossing. The Court settles any preconstruction or cost disputes. Ohio
RC § 4957.13-18, § 5523.05-07, § 5561.04-05. Where a grade crossing is eliminated, the costs
are apportioned 85% to the government and 15% to the railroad, unless otherwise agreed upon.
Ohio RC § 4957.18, § 4957.29, § 5532.08, § 5523.19, § 5561.06.

The applicable highway authority is responsible for the maintenance of highway
bridges in Ohio. Ohio RC § 4957.06, § 4957.24, § 5523.17, § 5561.12. Railroads may have
some residual maintenance responsibility for bridges comstructed prior to 1953 on state
highways, however. Ohio RC § 5523.19. Railroads are responsible to maintain the bridge and
abutments of railroad bridges, and the highway authority is responsible to maintain the roadway
and its approaches. Ohio RC § 4957.06, § 4957.24, § 5523.17, § 5561.12. However, a railroad
may seek a cost contribution against counties and municipal corporations for the maintenance of
railroad bridges by agreement or through the Court of Common Pleas. Ohio RC § 4957.06, §
5561.12.

West Virginia:

Jurisdiction for separated grade crossing construction and maintenance is under
the Commissioner of Highways. WV ST § 17-4-8, 9, 17. In West Virginia, all public roads are
state highways, except for municipal streets and private roads, according to Ray Lewis, Staff
Engineer for Traffic Research and Special Studies in the West Virginia DOT, The state does not
have much money for grade separations outside of federal funding, so most of such projects are

initiated by a railroad or shipper, he said. The process is informal, with the parties having resort
to circuit courts to settle disputes.

The railroad pays for grade separations for its purposes. WV ST § 17-4-8. The
state pays for new grade separations to accommodate highway needs, except where an existing
grade crossing is eliminated. WV ST § 17-4-9. Costs are then apportioned 90% to the state and
10% to the railroad, unless otherwise agreed upon, WV ST § 17-4-14.

The state maintains the highway, the structures supporting it and the drainage on
highway bridges. WV ST § 17-4-17. The railroad maintains the tracks and structures supporting
it on railroad bridges, with the state maintaining the highway and drainage. Id. According to
Mr. Lewis, the state has 88 orphan spans that are not covered by the above statutes. In those
cases, if the bridge is replaced, the railroad pays the cost it would have taken to strengthen the
bridge to its original capacity, and the state pays the remaining costs.
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III. Regulation of At-Grade Crossings

Delaware:

DelDOT is vested with authority over the construction of at-grade crossings. 2
Del.C. § 1804(b); 17 Del.C. § 703. No new construction is permitted on state highways except
on spurs, sidings and branch lines by permission of DelDOT after need is shown, 17 Del.C. §
703(c). Most roadways in Delaware are state highways, according to David Campbell, Program
Support Manager, Delaware Transit Corp.

The state has an annual program for the upgrade of crossings where Section 130
money is not available. The state generally pays for materials under the program and the
involved railroad donates labor and overhead. The railroad will upgrade to state conditions
regarding roadway width and surface.

The railroad is generally responsible for maintenance of the signalization at grade
crossings, while the state or municipality is generally responsible for the roadway and surface of
asphalt crossings. The state rarely contributes materially toward the maintenance of grade
crossings, according to Mr, Grassi.

Llinois:

A party must seek permission of the Commerce Commission to construct a new
at-grade crossing. 625 ILCS 5/18c-7401(3); 92 IL ADC 1535201, The Commission has
authority to prescribe the location, construction and maintenance of grade crossings. Id. The
Commission prescribes the terms of maintenance prior to construction. The initiating party
usually pays the costs for new at-grade crossings, according to Mr. Natrisch.

Costs for the alteration of grade crossings are allocated to the party initiating the
change. 92 IL ADC 1535.207. The railroad is respousible to maintain, upgrade and renew signs,
signals and other warning devices installed on its right-of-way. 92 IL ADC 1535.208. The
railroad also generally maintains the surface, according to Mr. Natrisch.

About 80% of grade crossing matters are resolved by stipulated agreement,
according to Mr. Natrisch, Chief Counsel for the Transportation Bureau at the ICC. The
stipulated agreement is drafted by ICC Railroad Safety Staff, following the filing of a petition.
The agreement is then sent out for execution by the interested parties. If it is agreed upon, it then
goes to an ICC Commissioner for the issuance of an Order. The Railroad Safety Staff puts
together the stipulated agreement to be sure that certain information is included in every

agreement. Once there is apparent agreement among the parties, the railroad staff takes it from
there.

The matter is then sometimes handled by conference call or sometimes just by a
call to one or two of the parties to clarify certain information. The ICC Railroad Safety Staff
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will call a site meeting with all in attendance only where requested or the need for such a
meeting is shown. Most controversies that cannot be handled by stipulated agreement are about
money, according to Mr. Natrisch, Stipulated agreements can also be used in separated grade
crossing matters.

Maryland:

The Maryland SHA has authority over at-grade crossings in the state also.
Maryland Code Transportation § 8-639. At-grade crossings are discouraged, but if a local
government’s application is permitted by the SHA, the local government pays 100% of the
construction costs, according to Bob Herstein, Team Leader, Statewide Studies Team, SHA. The
government usually pays for the upgrade of warning devices and crossing surfaces at established
crossings. The railroad will then maintain the betterment, but does not replace crossing surfaces
that are above its company’s standard crossing surfaces.

The statutory law provides for a 25% railroad/75% state split of costs for grade
crossing maintenance. Maryland Code Trans. § 8-642(a). However, in practice, the railroad
pays for the maintenance of established at-grade crossings, according to Mr. Herstein.

New Jersey:

The DOT must approve the construction or alteration of at-grade crossings
following a site meeting, evaluation and public comment. N.J.S.A. 48:2-28, 29. The process is
initiated by the filing of a petition with DOT, according to Todd Hirt, Project Engineer, Railroad
Engineering and Safety Unit, NJ DOT. The party establishing a new crossing pays the costs.

New Jersey statutory law provides that costs for the installation of safety devices
to be allocated 5% to the railroad and 95% to the state. N.J.S.A. 48:12-49.1. However,
according to Mr. Hirt, the state usually pays 100% of the costs for upgrades at established at-
grade crossings.

The railroad pays for the maintenance of warning devices at grade crossings. The
state pays for the upgrade of crossing surfaces or to replace crossing surfaces that are above the
railroad’s standard surface. The railroad pays for the maintenance of its standard crossing
surfaces.

New York:

The state DOT has responsibility over grade crossings. 49 NY Railroad Law §§
89, 90. Whenever practicable at-grade crossings are to be avoided. Id. The initiating party
typically pays the cost for the establishment of a new at-grade crossing or the alteration of an
established crossing, according to Donna Hintz, associate attorney at New York DOT.



Ms. Hintz said that the process for the establishment or alteration of a grade
crossing is initiated by petition to the DOT. The DOT sets up a hearing and provides public
notice. The hearing is held, at which all interested parties have the opportunity to testify. The
Administrative Law Judge makes a Recommended Decision, and an Order is then issued by the
DOT. The state DOT does not consider the change of a crossing surface to be an alteration
requiring the approval of DOT, according to Ms. Hintz.

It is the responsibility of the railroad to maintain signs and warnings devices at
grade crossings. 49 NY Railroad Law § 53a. It is the responsibility of the railroad to maintain
the crossing and keep it in repair overall. 49 NY Railroad Company § 93a.

Ohio:

The construction of new at-grade crossings is disfavored in Ohio. Ohio RC §
495517, § 4957.27-29. However, a party can petition the Court of Common Pleas for
permission to construction a new at-grade crossing. Ohio RC § 4957.30. The Court allocates the
responsibilities.

The state Public Utility Commission, PUCO, has responsibility for the installation
of additional warning devices at crossings. PUCO determines the ‘work and share of costs in its
order, after considering various criteria. Ohio RC § 4907.47 and 52. On existing crossings, the
railroad generally pays 10% of crossing upgrades. Legislation has been proposed to give PUCO
greater enforcement authority over at-grade crossings.

West Virginia:

The construction of new at-grade crossings is disfavored in West Virginia,. WV
ST § 17-4-9. The West Virginia Highway Department has responsibility to maintain the
crossing approaches beyond the ends of the cross ties. The Highway Department is 100%
responsible for the installation of safety devices, and the railroad is thereafter responsible to
repair and maintain the safety devices. The railroad is also responsible to maintain the crossing
surface in a safe condition, WV ST § 17-4-8.

IV. Recommendations

1. Streamline at-grade crossing applications. As noted above, some states, such as Illinois,
have expedited procedures where all parties are in agreement regarding the construction
or alteration of at-grade crossings. The recommendation is to change Pennsylvania’s
procedure to be more reflective of Illinois’. All interested parties will still receive notice
of a crossing construction or alteration application, but a field conference will only be
held if some party objects to the application or if the PUC staff determines that the
particular circumstances of a crossing warrant it. This would eliminate the time and cost
of sending PUC engineers out into the field for every application, even those involving
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upgrades that are rather routine. It would also eliminate the need for railroad staff to
attend as many field conferences. The PUC staff engineer would still put together a
Secretarial Letter approving the -application, and would work with the parties to obtain
any necessary information in that regard. As is the present situation, a party would have
20 days to object to the Secretarial Letter after it is issued. If the parties cannot agree to
the terms of construction or alteration, such as if a railroad objects to the proposed
establishment of a new at-grade crossing, it could still request a hearing on the matter, as
is the present case. In addition, final inspections should be eliminated unless some party
lodges a complaint about the work, after being provided an opportunity to do so
following completion of the work. It is not believed that this proposed modification of
procedure would require any statutory or regulatory change, instead only the concurrence
of the PUC.

Streamline plan approvals. Eliminate the sending of circuit plans to all parties except the
PUC, unless explicitly requested and an e-mail address is provided. Much time and
postage is wasted on sending circuit plans to multiple parties in crossing proceedings
when very few, if any, of those parties review the plans. The proposal here is to just send
location plans to the other parties and to permit such plans to be transmitted via e-mail.

Regarding bridge plans, the railroads question the utility of having the PUC even
approve bridge plans, Plans should only need to be submitted to the interested parties. If
the parties are in agreement and the matter is not contrary to law, the PUC’s blessing for
final plans should not be necessary. If any party disagrees, it can request intervention by
the PUC to resolve disputes.

It is not believed that these procedural modifications would requife any change in the
statutes or regulations, only the concurrence of PUC staff.

Take bridge alterations outside of the PUC application proeess where a bridge is being
replaced substantially in kind. A common example here is the superstructure
replacement of a railroad bridge. If the railroad is replacing a single span structure with
another single span structure having the same highway clearances, the application process
should not be required, The railroad in that case should need only coordinate with the
highway authority and any affected utilities. If the PUC would accept that such
replacements are not truly alterations, making this change would require only a change in
PUC procedures with its concurrence.

Allow property acquisitions to be handled outside of the PUC process where the parties
are in agreement. Construction easements and property acquisitions between public
utilities and governmental entities would be better handled privately, through agreement
in a separate instrument for recording. It is believed that the provisions of 66 Pa.C.S. §
2702(d) provide for such alternate procedures. Where the parties cannot reach
agreement, recourse could still be made to the PUC for disposition, or for transfer to a
local court of common pleas for a determination of the amount of damages due under 66
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Pa.C.S. § 2704(b), as is the usual case. If such agreements are with a municipal
corporation, however, and are handled outside of the § 2702(b) process, they would still
need to be submitted to the PUC for review under the simplified procedure of § 507 of
the Code.

Eliminate the requirement that the railroad need to file an application for the approval of
substandard clearances at crossings where only railroad-owned facilities are involved,

such as with railroad trestles or tunnels. Presently the railroad has to file applications any.
time a crossing alteration involves substandard clearances, even if only the involved
railroad would be affected by the clearances. Unless the Commission staff would agree
that such alterations come within the exception of 52 Pa. Code § 33.128(b) where the
existing clearances are not reduced, such a change would involve amending the overhead
clearance regulations at 52 Pa. Code § 33.121.
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RAIL SAFETY PROCEDURES

Over the past several months, the staff and representatives of the railroad industry have been
discussing ways to make the PUC rail processes more cost effective. These discussions are the
result of the rail industry’s concerns regarding the amount of assessments they are currently
paying to the PUC. On July 14, 2009, staff from the Bureau of Transportation and Safety and
the Law Bureau meet with representative of the raiiroad industry to discuss recommendations
submitted by Benjamin Dunlap, Jr. of Nauman, Smith, Shissler & Hall, LLP, on behalf of the rail
industry, for streamlining PUC rail processes. The purpose of the recommendations was to
identify PUC processes that might be made more efficient to reduce costs and, hopefully,
reduce railroad assessments. The report reviewed processes utilized by other states in handling
rail matters and contained specific recommendations regarding areas that the rail industry
believes can be streamlined. The staff recommendations, approved by the Commission, are
discussed further below.

1. Streamline at-grade crossing applications. The railroad industry recommended that the
PUC modify its current handling of the construction or alteration at crossings to reduce
field conferences. In essence, the rail industry suggested that the PUC reduce the
number of field conferences and instead, where all parties are in agreement, use a
written process to review and approve an application. Field conferences occur at the
beginning and at the end of the application process

A. _Field Conference at Initiation of Proceeding. A field conference at the
beginning of the application process is essential and failure to conduct a field
conference will hamper the assigned engineer’s ability to assess the crossing
and obtain timely information from all of the parties. It assists in identifying
any safety problems with the crossing (i.e. warning devices, sight lines,
advanced warning signs, pavement markings, etc.) that might not be
available in the absence of a field conference. It provides transparency to
surrounding property owners who are usually unfamiliar with the rail
crossing process and deals with legitimate public concerns and questions.
Holding a field conference at the beginning of the process is a necessary first
step in the rail application process.

B. Field Conference at the Conclusion of the Proceeding. A field conference at
the conclusion of the proceeding is unnecessary if an enforceable
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certification process exists. At the conclusion of a rail project, the parties
will certify that the project has been completed and the case should be
closed within 20 days, unless a party objects. The parties wili be required to
submit photographs of the completed project for BTS review. This will be
handled as a pilot project. During the pilot project, BTS will perform spot
checks to ensure that all required work has been properly completed.

2. Streamline Plan Approvals

A. Circuit Plans — The industry recommended, and the Commission agrees, to
eliminate the sending circuit plans to all parties. The PUC will receive an
electronic copy and a copy will only be provided to other parties upon request.
In addition, location plans will be provided to other parties electronically (via e-
mail). This will be handled as a pilot project.

B. Bridge Plans — the industry recommended that the industry not submit bridge
plans to the PUC but only to other parties. The Commission has agreed to this
proposal, in part. Where a rail company is replacing a bridge in kind (no change
to abutments, configuration, grade, no other utilities affected, etc.), the
submission of the plan to the PUC will not necessary. However, when other
utilities might be affected by the replacement or the bridge is being reconfigured
in some fashion, the plans should continue to be submitted to the PUC staff.

3. Allow Property Acguisitions to be handled outside the PUC process where parties are in

agreement. The industry has agreed to examine this issue further and this proposal will
not be implemented at this time.

4, Eliminate the reguirement that the railroad need to file an application for the approval
of preexisting substandard at crossing where only the railroad-owned facilities are
involved, such as railroad trestles or tunnels. The industry recommended that the
requirement be eliminated where there is no change to a substandard clearance. The
Commission agreed to this if there is no change to the preexisting clearances and it only
involves railroad-owned facilities. This may necessitate regulatory modifications or
waiver or existing PUC regulations. See 52 Pa. Code §33.128(b) and 52 Pa Code
§33.121. Further review of the legal issues will be required prior to implementation of
this recommendation.




5. Possible Reduction of Safety Inspectors. The rail industry suggested that there might be
some duplication of effort between the Federal Rail Administration and the PUC's rail
inspectors. The FRA has not increased the number of rail inspectors in Pennsylvania.
The FRA does have authorization to hire 300 additional employees nationwide but there
has been no appropriation of money to fund these additional positions. In regard to any
overlap of safety inspections, the FRA has indicated that the work plan between the PUC
and FRA provides for communication between the two to avoid duplication of efforts.
The Commission does not believe there is any duplication of effort and that any
reduction in the PUC safety effort is unnecessary.

6. Mandatory Mediation for Contested Rail Proceedings. After a rail proceeding becomes
a contested on-the-record proceeding, mediation should occur prior to the holding of a
formal hearing. This might result in some cost savings because it might result in more
settlements and less hearing time. This would reduce the cost of litigation for all
parties. It should be noted that since mediation is consensual, parties can terminate the
mediation process and proceed to a formal hearing if it appears that mediation is not
assisting the settlement process. The Commission has agreed to implement this
process with the clear understanding that mediation is consensual and any party can
request the termination of mediation efforts if that party believes that mediation is not
assisting in the efficient resolution of the dispute.
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Please Reply to: Benjamin G. Dunlap, Jr,
P. 0. Box 840 _ E-mail: bdunlapir@nssh.com

Harrisburg, PA 17108-0840

January 13,2010

Eric R. Rohrbaugh

Deputy Chief Counsel '
PA Public Utility Commission

Law Burean :

P. O. Box 3265

Harrisburg, PA 17105-3265

RE: Rail Safety Procedures

Dear Eric:

1 am writing in regard to the PUC’s response to the rail industry’s recommendations for
streamlining PUC rail safety procedures in order to increase efficiency and lower costs, which you
e-mailed tome on October 23,2009. The thoughtfulness put into the PUC’sresponse is appreciated.
However, on behalf of the Keystone State Railroad Association (“"KSRRA”™), I am writing to
comment and to request further clarification on a number of the Commission’s responses. The
numbers below correspond to those in your response foreach item discussed.

1.B. and 2.A, —- When does BTS expect to initiate the pilot project for the certification
process in lieu of holding a field conference when work is completed as well as the pilot project to
eliminate the sending of circuitplans to all parties and the sending of location plans electronically?
Will these projects be initiated through the revision of Commission regulations as part of its current
Chapter 33 review or will this be accomplished more informally?

2.B. - The industry appreciates the Commission’s agreement to not require the submission
of bridge plans to the PUC where a rail company is replacing a bridge in kind (i.e., no changeto
abutments, configuration, grade, no otherutilities affected, etc. ), which we presume took effect upon
the sending of your response. Please confirm the effective date, However, the industry requests that
the Comimission reconsider whether the filing of-an application should be required at all in those
circumnstances. The industry sees the replacement of a railroad bridge in kind as analogous to at-
grade.crossing repairs,-when-a-cressing-surface or the warning deviee equipment.or-cireuitry at-the
crossing is replaced in kind, in which case applications are not required to be filed. The industry
understandsthe PUC’s position that when other utilities might be affected by the replacement or the
bridge is being reconfigured in some fashion, both the filing of an application and the submission
of plans to the Commission for approval are appropriate. Although it is conceded that these types
of replacements are not a frequent occurrence, in the experience of the railroad engineers with whom
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I spoke, utilities are not often located on ram oad bridges or affected by the replacement of such
bridge structares in kind.

- B - -Nerfolle-Southemn-has-some issues to work-out-with-PemnD O T-in orderto-effect-the
recommendation that the PUC allow property acquisitions to be handled outside the PUC process
where the parties are in agreement. CSXT also has some internal issues to work out, However, you
today confirmed my understanding from the July 14, 2009, meeting that the Commission agreed that
the provisions of 66 Pa.C.S. § 2702(b) and (d) allow amicable construction easements and property
acquisitions between public utilities and governmental entities to be handled privately, This would
generally be accomplished through agreement and a separate instrument for recording. The industry
understands that if such agreements are with a municipal corporation, and are handled outside of the
§ 2702(d) process, they would still need to be submitted to the PUC for review under the simplified
procedure of § 507 of the Code, Thus, while Norfolk Southern and CSXT may have some issues

to be worked out priorto implementing this change, it is our understanding that the change can be
implemented without further PUC involvement.

4, The Commission agreed that no application needs to be filed where there is no change
to preexisting substandard clearances and where only railroad-owned facilities, such as railroad
trestles or tunmels, are involved in a project. However, the response requires clarification. The
industry’s request was actually to not require such applications in instances where the bridge or
tunnel has substandard clearances prior to construction as well .as after construction, so lang as the
resulting clearances are the same or greater than the original clearances. Several examples in this
regard can be found with CSXT’s planned National Gateway Project. The project will include two
railroad bridges, two tunnels, and one track lowering under a highway bridge in which the alterations
will result in greater clearances than at present. Three of the projects do not implicate public roads,
and but for the clearance regulationsno application would be required in these circumstances. The
industry had submitted that such alterations were not subject to the Commission’s clearance
regulations as an extension, addition or rearrangement of an existing installation, pursuant to the
provisions of 52 Pa, Code § 33.128(b). However, if the Commission agrees with the concept, but
thinks that it cannot be effected pursuant to § 33.128(b), then an amendment should be made to the
clearance regulations at §§ 33.121 and 33.122 to exclude such alterations from the application
process as patt of thie Comimission’s cutrent review of its"Chapter 33 regulations.

6. The industry concurs with the PUC’s fecommendation to initiate the mediation
process automatically prior o the holding of a formal hearing. The industry concurs that this could
reduce the costs of lmgatwn for all parties. However, as you note, any party would have the ability

to terminate the mediation process and proceed to a formal hearing at any time. How will this
‘process be initiated? ,
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Please contact me if you have any questions in regard to these responses or you want 1o
discuss them further.

‘Sincerely yours,

.-w"f-"?"'v L s /
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Benjamin C. Dunlap, Jr.
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'PROCEDURES FOR STREAMLINING THE RAIL SAFETY DIVISION
Effective Date— Japuary 1, 2010

1. Btreamline at-grade crossing spplications:

A Field Conference at Tnitiation of Proceeding— no change in procedure.

¥, Field:Conferencentthe'Conclusion of the Proceeding— This will be a
pilot project where final inspections will be suspended for one year on
applications involving at grade crogsings. After .one year this matter will
‘be revisited.

5 A perty of record=will be-required tonotify-the Commission and all
parties:ofrecorbbylettsrcertifyiiiz that dll work hasbeen
completedsinaccordames Withsatd Vecrstatial Lettfer or-Ordet, The

esponsiblempartywillbbietermiingd at thesdniti«l field confersnce.

b. Upon'receipt‘cfﬁ&‘iﬁ‘dn“b&fhiﬁﬂéiﬁﬁﬂ*that'the'prc_)jact'isrcomplete'd,
PUC staff-willsendadetterto.alt-partics-piving the parties 30 days
to file:n seritten-objection,

¢. Tfno.responses received, a Secretarial Letter-will beissued
closingsthe-caye, After20 days from the date of said letter, the
procesding will be marked closed.

&, Ifenebjectionisfiled-with the Commissionwithin 30 days, a final
inspection will beheld.

&, Findl inspections shall be made on at'least 50% of the completed
‘projects when you or another staffis holding a field conference in
the general area,

f PENNBOT-signalprojects(Section 130)will require a fingl
ingpection-withthe.exception of LED and:cironitty upgrades. A 30
day staff letter will not be required on signdl projects.

g Records shall bekept on how many cases were-closed without a

scheduled final inspection and whether the work was completed as
directed.

7 Streamiline Plan Approval

A Cirouit Elans—~Serving:a copy.of cireuitplans to 4l parties of record will
1ot be.tequized. Partiesswill:decidemtithe-initidl field conferenve asto
which parties want to seceivethesplans. «Jopissufthesituation plan ¢
(locationplan) ey bé shbriitied o dllinterested parties-elecionioally
(email), Btaffrmyrecsive acopy:itheBituationPlan ant Circuit Plan
glectronically forapprovel. fany-party desires to view situation plan
;andl/or the circuit plans, those plans will be available in the file room and
onthe website. Thisis.apilot project and records shall be kept noting any
problemswith this-procedure. After one year this matter will be:revisited.
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B’ Bridge Plans (Replacement in Kind) — Since the Commission is sssentially
expandingthe defififfion’ of tdintenances to-irslude reptacement in kind
(o changete abutments, -configuration, grade, no other-utilities affected,
and thework-Goesmét-dlter a-piblichighway), neither PENNDOT nor the
tailroads willberequired-tosubmit an application-with the PUC, The
partieswillberequired-to-Glea-written notice with BTS Ruifl Safety, and
all interested parfies,thata.bridge replacement is anticipated, That written
notice.should-centaina“tscoperaf-worl” descnyﬁan soithat.staff can
determine-whetherthe-pioect is, dn fact, 5 1ep1accment in'kind, This
should:provide:adequatenotice to-parties whosmay-have.aninterest in the
replacement:andwillaidithe’Gommission it trackingthese projects.during
the.pendency of: ﬂusgnlﬂtxapro gram,

ty Acguiditionto’berhandled-outside:the PUC process where parti

s or .cment- oo change.in emsm;g proveture. The, gpphcant -orthe:. affected
parues wwillzgavise theoiiiEson Whether they are:aoquiting-property amicably
and/or-seélcito avethe Commission appropriate:said property.

railt oadﬂ&ésﬂessandimuuéls’ -—ﬁpprovalgaﬁfsubstandazdvc}emranﬁewaill:.ﬁot:'lz;e
required if thepropesed:substandard ¢learancs s qgreé'ter*ﬂmn*tha pree¥isting

substandard.clearancebut Tess tharCommission’ s minimum clearance. I would
note this,only appliestorailroni faciifies-that-to notdmpact, in any way, public
highways, Forany rail project impacting a.public highway, existing PUC
practices will continue in force and offect. As further clatification, the
Commission agreed to-€liminate-the requirement that the railroad needed to file an
application for an sxemption from the Commission’s clearance requirements
contained in 32 Pa. Code Sections 33.121 —33.128 when the circumstances
involve-only the approval of preexisting substandard ¢learance where only the
railroad-owned facilities are involved, such as trestles or tmnels, The

‘Comriission agreed to this only if thereis no-reduction inthe preexisting

substandard ¢learance and-it.onlyinvolvesrailroad-owned facilitias, In
cireumstanceswherera:substandard clearance is increased on railroad-owned
facilitiesbut-ig:still fessthansthe:Commisgion’ s mifiinum reguirement, .an
application-willnotbemsyuined. Adterations to substandamiBleatances that
invelvewr-piblictighway/rdilroat vrossing will requite the-fling of an-application
for exemption of the Commission’s-clearance regulations, Anything beyond this

‘may necessitate ragulatorymodiﬁaauons or waiver of existing Comrmssmn

regulations and furfher legal review of the issues-would be required.

‘Mandatory Mediation for Contested Rail Prooeedings The Commission has |

agreed to implement this process with the understanding that mediation is
counsgnsual. _
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February 5, 2010

Benjamin C. Dunlap, Jr., Esquire
Nauman Smith Shissler & Hall, LLP
200 North 3™ Street

Harrisburg, PA 17101

Re: Rail Safety Procedures

Dear Ben:

1 am responding to your January 13, 2010 letter regarding additional comments
and a request for further clarification of the Commission’s pilot project. Preliminarily, I
would like to note that this is a pilot program that has been instituted by the Commission
and is subject to periodic review to determine if it is both effective and properly ensures
the protection of the public, Ifitis determined that the pregram is not effective or is
inimical to public safety, the Commission will make changes, as necessary and
appropriate. I would also remind you that any .opinion or advice contained in this letter is
unofficial and is not binding on the Commission, as provided for by 52 Pa. Code Section
1.96. 1have, however, attempted to respond to the points you have raised in your letter.

1. Band 2.A — All phases of the pilot project were initiated on January 1, 2010.
The pilot project will initially not be contained in formal Commission regulations. As
you know, regulatory changes take time to effectuate. Consideration will be given to
including these processes in the Commission’s regulations after the Commission has had
time to review the effectiveness of the pilot program. To further clarify the certification
process, the Commission will direct one party to be responsible for informing the
Commission, in writing, that the project was completed pursuant to Commission
directives. Upon receipt of that written certification, a BTS staff engineer will send a
lstter to all parties of record giving those parties 30 days to file any written objection. If
an objection is filed with the Commission, a final inspection will be held. I would note
that in state highway projects involving signalization (Section 130 projects), the staff has
determined that a final inspection will be held on all of these projects to ensure that the
signals and timing are working properly. Under the original plan the PUC staff intended
" to conduct final inspections of % of signalization projects but; in discussions with
PennDOT staff, concluded that final inspections are necessary on all Section 130
projects. PennDOT has indicated there were approximately 36 signalization projects last
year, Given the relatively small numbers’involved, this should not significantly increase
the number of final inspections that w111 be conducted by the staff. Regarding circuitry
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plans, the PUC will continue to receive those plans and the parties will decide at the
initial field conference as to which parties want to receive those plans.

2. B.— The Commission has modified its definition of maintenance to include
replacement in kind. Replacement in kind means that will be no change to abutments,
configuration, grade, no other utilities affected, and the railroad project will not affect,
alter or change a public highway in any way. If there is a replacement in kind, the party
seeking replacement must file a written notification with BTS Rail Safety, and all
interested parties, that a bridge replacement is anticipated. The written notification
should contain a “scope of work” description so that Commission staff can determine
whether the project is, in fact, a replacement in kind, This will aid the Commission in
tracking these projects during the pilot program to determine the efficacy of the program.
I would note that this process will also apply to PennDOT projects.

3. PennDOT issues regarding the acquisition of property. I do not believe this
changes existing PUC processes.

4, Alteration of railroad facilities where the resulting substandard clearances are -
the same or greater than existed before. I would note this only applies to railroad
facilities that do not impact, in any way, public highways.” For any rail project impacting
a public highway, existing PUC practices will continue in force and effect. As further
clarification, the Commission agreed to eliminate the requirement that a railroad needed
1o file an application for an exemption from the Commission’s clearance requirements
contained in 52 Pa. Code Sections 33.121 — 33,128 when the circumstances involve only
the approval of preexisting substandard clearance where only railroad-owned facilities
are involved, such as trestles or tunnels. The Commission agreed to this only if there is
no reduction in the preexisting substandard clearance and the project only involves
railroad-owned facilities. In circumstances where a substandard clearance is increased on
-railroad-owned facilities but is still less than the Commission’s minimum requirement, an
application will not be required. Alterations to sub-standard clearances that involve a
public highway/railroad crossing will require the filing of an application for exemption
from the Commission’s clearance regulations. Anything beyond this may necessitate
regulatory modifications or waiver of existing Commission regulations and further legal
review of the issues would be required.

5. Mediation — The railroad should request mediation, in writing, and should
inform all parties and the Commission’s mediation coordinator of the request. Ihave
discussed thisprocess with the Commission’s mediation coordinator and that is the
current process to invoke mediation.




In addition, I have also attached a memo that was sent to the Pennsylvania
Department of Transportation regarding questions they had raised regarding this pilot
project. I am also providing the Department of Transportation with a copy of this letter
to ensure that all major participants in the pilot project are kept apprised of the
implementation issues involved in this pilot.

If you have any further questions regarding this matter, please do not hesitate to
contact me,

Sincerely yours,

7
EF e
Eric A. Rohrbaugh, Deputy Chief Counsel

Law Bureau
Pennsylvania Public Utility Commission

Pc:  Michael Hoffman, Director, BTS
David Hart, Supervisor, BTS Rail Safety
Gina D’Alfonso, PennDOT
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DATE: January 28, 2010
SUBJECT: PA Dot Meeting Summary

TO: Gina D’ Alfonso
Assistant Counsel-in-charge
Utility Section
Pa. Department of Transportation

FROM: Eric A. Rohrbaugh
Deputy Chief Counsel
Law Bureai:

Summary of PUC/PennDOT meeting held onJ anuary 25, 2010
Re: Streamlined Rail Procedures

Based upon our discussions regarding the newly implemented Streamiined Rail
Procedures, PennDOT and the PUC staff agreed to the following clarification of the
recently implemented PUC pilot program to streamline PUC rail procedures:

- Final Inspection at the Conclusion of a Proceeding - Notice of completion of
project — The Commission will direct one party to inform the Commission, in
writing, that a rail project was completed pursuant to Commission’s directives.
That party will be selected at the initial field conference. Upon receipt of the
written certification from that party that the project was completed, the PUC staff
engineer will send a letter to all parties giving the parties 30 days to file a written
objection with the Secretary if a party believes that a final inspection is required.
If an objection is filed with the Commission, a final inspection will be held by
BTS.

Circuit Plans~ Essentially there is no change to the streamlined procedures. BTS
will continue to receive circuit plans but the parties, at the field conference, will
decide which parties are to receive copies of the circuit plans. This is consistent
with past practice and the Commission’s regulations.

————




ccC.

Bridge Plans (Replacing in Kind) - Since the Commission is essentially
expanding the definition of maintenance te include replacement in kind (no
change to abutments, configuration, grade, no other utilities affected, and the work
does not alter a public highway), neither PennDOT nor the railroads will be
required to submit an application with the PUC. The parties will be required to
file a written notice with BTS Rail Safety, and all interested parties, that a bridge
replacement i anticipated. That written notice should contain a “scope of work”

_ description so that staff can determine whether the project is, in fact, a

replacement in kind. This should provide adequate notice to parties who may have
an interest in the replacement and will aid the Commission in tracking these
projects during the pendency of this pilot program.

State Road Projects Involving Signalization - Where signals are involved,

PennDOT will request a final inspection. PennDOT believes-a final inspection is
necessary to ensure that the installed signals work and are properly timed.
Because of the safety ramifications of signalization, since the PUC has committed

. to have a final inspection on at least %2 of these projects during the pendency of the

pilot and since the number of such projects is relatively low (PennDOT indicated
there were approximately 36 signalization projects last year) an increase in final
inspections should not have a significant impact on PUC staff time.

Michael Hoffinan, Director, BTS

~ David Hart, Supervisor, Rail Safety

Bohdan Pankiw, Chief Counsel
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RAIL SAFETY DIVISION- STREAMLINED PROCEDURES

Effective Date — April 1, 2011

1. Field Conferences and Final Inspections:

A. Field Conference at Initiation of Proceeding — no change in procedure. An
initial field conference will be held on all cases with the exception of Wire -
& Pipe cases.

B. Final Inspection at the Conclusion of the Proceeding

i,

Final inspections will be completed on all highway-rail crossing
cases. In order to realize as much efficiency as possible, final
inspections will be scheduled by the Rail Safety Division Manager,
and conducted by a Rail Safety engineer when an engineer has
another assignment in close proximity of the location of the final
inspection.

2. Circuit Plans, Situation Plans and Bridge Plans

A. Circuit Plans

i

Railroads will not be required to serve a copy of circuit plans to all
parties. Parties should stipulate at the initial field conference if the
party desires to receive a copy of the circuit plan. PUC Rail Safety
staff shall receive a copy of the circuit plan. Railroads can provide
an electronic copy of circuit plans to all parties, including PUC
Rail Safety staff. A copy of the circuit plan will be available for
viewing in the PUC Secretary’s Bureau.

B. Situation Plans

i

Railroads shall provide a copy of the situation plan (location plan)

to all parties of record. Railroads may provide electronic copy of
the situation plans to all parties, including PUC Rail Safety staff,
A copy of the circuit plan will be available for viewing in the PUC
Secretary’s Bureau.

C. Bridge Plans (Replacement in Kind)

i

The Rai! Safety Division is expanding the definition of
maintenance to include “replacement in kind” (no change to
abutments, configuration, grade, no other utilities affected, and the
work does not alter a public highway), therefore neither
PENNDOT nor the railroads will be required to submit an
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application to the PUC. The parties will be required to file a
written notice with BTS Rail Safety, and all interested parties. that
a bridge replacement is anticipated. The written notice should
contain a “scope of work™ description so that staff can determine
whether the project is, in fact, a replaceiment in kind. This should
provide adequate notice to parties who may have an interest in the
replacement, and it will provide the Commission with a necessary
awareness of the projects.

3. Allow Property Acquisition to be handled outside the PUC process where parties
are in agreement

A. No change in existing procedure. The applicant or the affected parties will
advise the Commission whether they are acquiring property amicably
and/or seek to have the Commission appropriate said property.

4, Eliminate the requirement that the railroad need to file an application for the
approval of preexisting substandard clearances on railroad own facilities (i.e.
railroad trestles and tunnels)

A, App;roval of all substandard clearances will be required. 52 Pa. Code,
Chapter 33.126 requires a railroad to obtain approval from the PUC for a
substandard clearance.

i

For the 2010 pilot project, the Commission had agreed to eliminate
the requirement for railroads to file an application for an
exemption from the Commission’s clearance requirements
contained in 52 Pa. Code Sections 33.121 —33.128, when the
circumstances involved the approval of a greater substandard
clearance to a preexisting substandard clearance where only the
railroad-owned facilities are involved, such as trestles or tunnels,
The Commission agreed tg this only if there is no reduction in the
preexisting substandard clearance and it only involves railroad-
owned facilities. However, it is believed that the PUC’s
requirements at 52 Pa. Code, Section 33.126, prohibits the Rail
Safety Division from granting a waiver to railroads for substandard
clearances involving railroad-owned facilities.

5. Mandatory Mediation for Contested Rail Proceedings The Commission has

agreed to implement this process with the understanding that mediation is

consensual,
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“Attorneys AL Law

Please Reply to: : Benjamin C. Dunlap, JIr.
P.O.Box 840 ' : E-mail: bdunlapir@nssh.com
Harrisburg, PA 17108-0840 Telephone Extension 21
April 7, 2011
Via Electronic Mail

Conflrmed First Class U.S. Mail

Michael Hoffman

Director, Bureau of Transportation and Safety
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Dear Mike:

1 am writing in followup to our March 15, 2011, meeting regarding the proposed
permanent procedures in the document titled “Rail Safety Division — Streamlined Procedures,
Effective Date — April 1, 2011” following the year-long pilot project conducted by the Bureau of
Transportation and Safety (“BTS”). Joe Gerdes and I attended that meeting on behalf of the
Keystone State Railroad Association (“KSRRA”) and also in attendance were Rod Bender and
Eric Rohrbaugh.

At the meeting, I took issue with Item 4 in the Streamlined Procedures document. The
proposed change from the pilot project in that item would require approval of all substandard
clearances. Asnoted in item 4, the Commission had agreed in the pilot project to eliminate the
requirement for railroads to submit an application for an exemption from the Commission’s
clearance requirements contained at 52 Pa. Code §§ 33.121-33.128 when the circumstances
involved the approval of a greater substandard clearance where only railroad-owned facilities are
involved, such as trestles or tunnels. The Commission agreed to this only where there was no
reduction in the pre-existing substandard clearance and it only involves railroad-owned facilities.

Your explanation for this change was that BTS had determined that the Rail Safety
Division was prohibited from granting a waiver to railroads for substandard clearances involving
railroad-owned facilities under the requirements of 52 Pa. Code § 33.126. As stated at the
meeting, I agree that the Rail Safety Division cannot unilaterally grant a waiver of this or any
other Comrnission regulation. However, we do not consider the railroads’ position on this issue,
as adopted in the pilot project, to be a waiver of 52 Pa. Code § 33.126, but rather a logical
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interpretation of that regulation under Commission precedent and the furtherance of safety-
related considerations. '

You had asked for a written explanation of our legal position, as well as additional
information regarding the type of work that is performed in order to achieve greater clearances at
railroad tunnels or trestles. You had also extended the effective date of the pilot project through
June 30, 2011, to provide us the opportunity to supply this information and for BTS to reconsider
its position, which is appreciated.

The relevant provision of the Commission’s regulations, 52 Pa. Code § 33.126, provides
as follows: _

Except as otherwise provided in this subchapter, if overhead or

side clearances between a track and any building, structure, or

facility are less than the minimum prescribed in this Subchapter,

but were created prior to the adoption of such provisions such

minimum clearances shall be provided whenever such a building,

structure, or facility is relocated or reconstructed. However, the

Commission may grant specific requests for the future continuance

of prior clearances at such reconstructed building, structures, or

facilities, if application is made as provided in § 33.127(b)

(relating to exemptions).

This provision provides that where substandard clearances existed prior to the adoption
of the Commission’s clearance regulations in 1946, the minimum required clearances must be
provided whenever such a building, structure or facility is “relocated or reconstructed.” If
required clearances are not achieved when a building, structure or facility is “reconstructed,”
then application must be made for the continuance of any substandard clearances. As the tunnels
and trestles at issue are not being “relocated,” the trigger requiring an application for the
continuance of substandard clearances for these facilities is when they are “reconstructed.”

We have looked at how the Commission uses the term “reconstruction” and related terms
in prior proceedings. The cases cited in the enclosed memo support my statement at our meeting
that the Commission has traditionally used the term “reconstruction” to mean removal of the
present structure and its replacement with a new structure. When track is lowered in a tunnel to
achieve greater clearances, as was done in the Delaware and Hudson Railway Comparny case
cited, it is termed an “alteration.” Lesser work than removal and replacement, such as
construction of a new drainage system on a bridge, is likewise termed to be an “alteration” or
“rehabilitation.” “Repairs” are deemed to include matters such as the replacement of the
components of a bridge.
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As you requested, I spoke with railroad engineers to get a better idea of the type of work
that is performed in railroad tunnels and trestles to achieve greater clearances. I spoke with Tom
Bracey and Kevin Hauschildt of Norfolk Southern as well as Sean-Markey of AECOM, who is a
principal engineer for CSX’s current National Gateway clearance project.

They agreed that in order to achieve greater overhead clearances in tunnels, either the
track is lowered or the roof is raised. The track is lowered by undercutting the track and
lowering the ballast by undercutting the rock underneath it. The roof is raised by shaving off the
liner and some existing rock. This generally involves just the upper part of the arch.

Greater clearances are achieved on trestles or railroad bridges, which are generally thru
truss structures, by modifying the vertical members above the track that interfere with
clearances. It involves simply modifying how a couple of members are braced.

This type of work squarely falls within the term “alteration,” not “reconstruction” as used
by the Commission. Since this type of work does not involve “reconstruction,” no approval is
required under 52 Pa. Code § 33.126 when these facilities are altered to achieve greater
clearances that still do not meet the clearance requirements for new or reconstructed structures,

The regulations, in other words, require a railroad to explain why substandard clearances
are required and obtain permission for them only when a new or reconstructed structure is built.

Not only is the railroad’s interpretation of this regulation congruent with the
Commission’s own use of terminology, but also makes sense from a practical standpoint. As
you agreed at the meeting, railroad work to achieve greater clearances, even if it does not meet
current standards, enhances safety. An interpretation of the Commission’s regulations that
would require railroads to obtain approval for greater substandard clearances in these situations
would do nothing to promote the Commission’s primary mission of enhancing safety, but would
instead merely waste Commission and business time and resources for a meaningless exercise.

‘We hope that this provides sufficient information and support for the Commission to
teconsider its position on this issue and revert to the position taken in the pilot project. We have
noted that the Proposed Rulemaking Order entered April 1 does not address this issue. We do.
not think that the Rulemaking Order needed to address the issue, as we are not asking for a
change in or waiver of the Commission’s present regulations. However, if BTS determines to
the contrary, we will address this in our comments to the Proposed Rulemalking Order.
Therefore, we would appreciate a response to this letter with BTS’s position on the issue prior to
the deadline for comments to the Proposed Rulemaking Order. '
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Please do not hesitate to contact me if you have any further questions or would like to
discuss this matter further.

. Sincerely yours,

i vl — |
&r’? .. ¢ M%Z/ - %
Benjamin C. Dunlap, Jr.

BCDjr/klf

Enclosure

ce:  Rodney D. Bender, P. E., Manager, Rail Safety Division
Eric Rohrbaugh, Deputy Chief Counsel, PUC
Gina D’ Alfonso, Esquire, PennDOT
Joe Gerdes, KSRRA
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April 28,2011

Benjamin C. Dunlap, Jr.

Nauman Smith Shissler & Hall, LLP
P.O. Box 840

Harrisburg, PA 17108-0840

Re: Rail Safety Procedures

Dear Ben:

I am responding to your April 7, 2011 letter regarding the additional information
and comments that you provide about the Bureau of Transportation and Safety’s (BTS)
Rail Safety Division’s Streamlined Procedures document. In particular your letter
addresses the Bureau’s revision to Item 4 in the Streamlined Procedures, which would
require Commission approval of all substandard clearances beginning on April 1, 2011.
At the meeting on March 15, 2011, attended by Joe Gerdes, you, Eric Rohrbaugh,
Rodney Bender and me, I agreed to extend the effective date of the pilot project to allow
the Keystone State Railroad Association to provide additional information for BTS to
consider in its evaluation of Item 4.

As you know, during 2010 the BTS’ Rail Safety Division conducted a pilot project
of the streamlined procedures that were made effective on January 1, 2010. The purpose
of the pilot project was to allow the Bureau to evaluate the streamlined procedures in
order to determine whether these procedures should be made permanent. In January of
2011, I notified you that the pilot project would be extended until March 31, 2011, while

the new Rail Safety Manager, Rod Bender, and I had sufficient time to evaluate the pilot
project results. '

During Manager Bender and my evaluation of Item 4 in the Streamlined
Procedures document, we concluded that the Rail Safety Division was prohibited by 52
Pa. Code, § 33.126 from granting a waiver to railroads for substandard clearances. After
reviewing your comments in your April 7 letter, as well as the other information attached
to the letter, I continue to believe that 52 Pa. Code, § 33.126 prohibits the Rail Safety
Division from granting a waiver for substandard clearances.

Therefore, I will be seeking the Commission’s approval to make the Rail Safety
Division’s Streamlined Procedures permanent. I will notify you of the effective date.

EXHIBIT




The Bureau of Transportation and Safety will request the Secretary’s Bureau to provide
each Railroad that is currently providing intrastate transportation service with a copy of
the Streamlined Procedures document when finalized.

Should you disagree with this determination, you may file an appeal from the
action of staff pursuant to Section 5.44 of the Pa. Code, 52 Pa. Code Section 5.44.

Please feel free to contact me if you have any questions.

Sincerely,

M ;
Michael E. Hoffin

Pc:  Eric Rohrbaugh, Deputy Chief Counsel, Law Bureau
Rodney Bender, P.E., Manager, Rail Safety Division
Reading




BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:
Bureau of Transportation & Safety, Rail :
Safety Division Procedural Streamlining Project Docket No.
Filed Electronically
CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of May 2011, I served one (1) copy of the Petition
for Appeal From Action of Staff of the Keystone State Railroad Association in the above action,
this day by depositing the same in the United States mail, postage prepaid, in Harrisburg,
Pennsylvania, addressed to:

Eric A. Rohrbaugh Michael Hoffman, Director

Deputy Chief Counsel - : . Bureau of Transportation & Safety
- PA Public Utility Commission _ PA Public Utility Commission

Law Bureau P. O.Box 3265

P. 0. Box 3265 Harrisburg, PA 17105-3265

Harrisburg, PA 17105-3265

Date: May 20, 2011 W%

&Veannette Chelgren, Secret
Benjamin C. Dunlap, Jr., Esqulre




